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PHEFACE 

This book is intended to serve as a text for a short course 
on real property law. It is general in its scope, but those topics 
that are usually taught in special courses are treated relatively 
less extensively, e.g., mortgages, trusts, and wills. OccasionaUy 
I have elaborated a point somewhat disproportionately from 
the point of view of practical importance because it seemed 
to me to well illustrate fundamental principles. 

The chapter divisions are to a considerable extent arbitrary 
in character, because each chapter is intended to serve as a 
lesson when the book is used as the text of a short course, and 
for that reason they have all been made of the same length. 
In carrying out this plan, I have sometimes included in the 
same chapter topics having no special relation to each other, 
but I have been able, except in two instances, to avoid carrying 
a topic over from one chapter to another. Thus, with the two 
exceptions mentioned, each lesson is a complete whole, finish- 
ing the topics taken up in it. I believe that each chapter can 
in a single lesson be covered sufficiently for the purposes of a 
short course. Not every point dealt with in the text requires 
detailed discussion in class. Some things may be left to the 
student's own reading and independent study. If, however, 
the book is used in connection with a thorough study in class 
of illustrative cases, the chapters are too long for a single hour 
of discussion. So used, the book would probably serve for a 
whole yearns course. 

I have made a special effort to develop the subject pro- 
gressively, so that the text may be comprehended by a begin- 
ning student as he proceeds in his reading, though he has no 
general acquaintance with the subject and no knowledge of 
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topics treated later. I have avoided the use of technical terms 
not yet defined and reference to topics not yet dealt with. For 
this reason, in putting the last five chapters in the position they 
occupy, I have sacrificed, to some extent, strict logic in arrange- 
ment to practical considerations. It seemed to me that these 
chapters would be better understood at the end of the course 
than as subdivisions of general topics coming earlier in the book« 
I also think that to Hlye put them anywhere else would have 
undesirably broken the continuity of development of the gen- 
eral subject matter. In the footnotes, however, I have imposed 
upon myself no restrictions in the matter of the use of unex- 
plained terms or in the discussion of previously unconsidered 
y ma tters^v The notes are not intended for the use fA a beginner, 
^^^v i^d I adtrise the student who is for the first time taking up the 
study of real property law not to read any comment or discus- 
sion in the notes and to consult them for the purpose only of 
obtaining references to authorities that he may wish to examine. 
As the book is intended solely for students' use, I have made 
no attempt at full citation and have frequently referred to 
text-books where the student can find collections of authorities. 
I have freely drawn on aU available sources of assistance 
and can merely express generally my obligation to the many 
writers on the subject. Of one debt, however, I gladly make 
an especial acknowledgment, that which I owe to my wife 
for much practical assistance and valuable criticism of the 
text from a non-professional point of view. 

E. J. NOBIHBUP. 

Nmw Oblbanb, 

January 1, 1919. 
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5 Rio. II, St. 1, 0. 7 152, n. 
21 Hen. VIII, c. 15 58, n. 
27 Hen. VIII, o. 10 (Statute of Uses) 288, 289 
27 Hen. VIII, c. 16 (Statute of EnroUmenU) 296 

31 Hen. VIII, o. 1 110 

32 Hen. VIII, o. 1 (Statute of Wills) 315 
32 Hen. VIII, c. 2 248 
32 Hen. VIII, o. 9 151, n. 
32 Hen. VIII, o. 24 97 
32 Hen. VIII, o. 28 64, n., 328, n. 
32 Hen. VIII, o. 32 110 
32 Hen. VIII, o. 34 366 
32 Hen. VTII, e. 36 43 

21 Jao. I, o. 16 (Statute of limitatioiis) 248, 249, 260 
12 Car. II, o. 24 14, 315 
29 Car. II, c. 3 (Statute of Frauds) 52, 59, 239, 306 

4 & 5 Anne, o. 16 118, 230 

6 Anne, o. 31 356 
4 Geo. II, c. 28 188, n. 

14 Geo. II, c. 20 52 
14 Geo. Ill, o. 78 356 
39 A 40 Oeo. Ill, c. 98 (TheUuson Aot) 411, n. 

2 & 3 Wm. IV, e. 71 (PftMBoriptioii Act) 264 

3 & 4 Wm. IV, 0. 27 351, 381 
3 & 4 \em. IV, c. 74 381 
3 & 4 Wm. IV, 0. 105 (Dower Aot) 338, 339, n. 

7 Wm. & 1 Vict., e. 26 (Wills Aot) \ 52, n., 316 

22 & 23 Viot., o. 25 155, zl 

23 & 24 Viot., 0. 38 155, n. 
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CHAPTER I 
THE FEUDAL SYSTEM AND TENURE 

Ths English and American law of real property has its roots 
so deep in the feudal system, and the impress upon it of feudal- 
ism has been so indelible, that a comprehension of the under- 
lying principles of feudal society is a necessary preliminary to 
an adequate understanding of that branch of the law. 

The feudal system is the name applied to the political and so- 
cial organization prevailing in western Europe during the Mid- 
dle Ages. It was introduced into England after the Norman 
Conquest, toward the end of the eleventh century. It never had 
exact uniformity but was constantly imdergoing change, first 
development and then decay. At one time it was fairly well 
adapted to the needs of the age, but with advancing civilization 
it lost its usefulness and finally fell to pieces under changing 
conditions. 

The development of the legal theory of the system never 
kept pace with the growth and decline of the actual usages of 
feudal sodety. Time was reqmred to fully formulate the legal 
doctrines controlling the rights and duties existing imder the 
system. By the time they were established as law and the sys- 
tem had definite legal coherence, it was already breaking down 
m practice. However, as profitable rights had been acquired 
under it by powerful classes, the theory and the law of the 
feudal system continued to be developed into a complete, uni- 
form, and ideal scheme, which at no time represented an actual- 

1 
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ity in the life of the peopl^. ' 'As It is, however, this legal theory 
of the feudal system f rop;i V^iich the law of real property derives 
( its origin, it is only^tiijS-jbSleal system that will be considered for 
the present purpoise^.' *• * 

Under the /^mdl* system the military, political, and govern- 
mental structure of society rested upon land ownership. In 
its theore^caUy ideal form the various ranks and orders of the 
peopl^*TO0e in a graduated series, regulated according to their 
nfo^ikm to the land, from the lowest class, the peasants, through 
. V^upcessively smaller but more aristocratic classes until the pin- 
-/'•\iiacle of the whole structure was reached in the person of the 
<^ ' king. Thus society was organized into a sort of pyramid, all 
bound and welded together into an orderly whole by the re- 
ciprocal obligations of each landholder with the superior above 
him on the one hand and the inferior below him on the other ; 
for the essence of the whole system was the duty of service owed 
by the inferior landholder to his superior and the duty of pro- 
tection owed by the superior to his inferior. 

The theory was that every square foot of land in the king- 
dom had originally belonged to the king, and such part of it as he 
had not retained in his personal ownershi p had been conveyed 
^Y hire in P^nr^^ ^^ Alift^rmi^ inH^YidllH°i^^ return for whi ch 

king^ The persons receiving land from t^e king in this manner 
usually in turn subdivided the lands so received, each among his 
own special followers, who, in return for the parcels thus ob- 
tained, entered into similar obligations to serve him who had 
thus bestowed such lands. The process might be and often was 
carried still further. In theory there was no limit to it. In each 
case the services were due to the immediate person from whom 
the lands had been received. 

Thus there was with respect to each conveyance of land, a 
superior, the person who had conveyed it and to whom services 
were to be rendered, and an inferior, the person to whom the 
land was conveyed and by whom the services were to be rendered. 
A person who had received land and reconveyed it away to an- 
other was at one and the same time both a superior and an in- 
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fmor. With the exception of the king at the top, who owed no 
aervice, and the possessor of the soil itself at the bottom, to 
whom no one owed service, ev^y man in the feudal scheme of 
landholding was necessarily both a superior and an inferior. 
Upon each, some one or more lower in the scale were dependent, 
and each was in turn dependent upon some other who was above 
him. 

One to whom land had been conveyed imder this system, and 
who was in occupation of it, was regarded as the owner although 
he owed service in return for it. If he had reconveyed it to 
another and, so, was no longer in actual occupation, he was no 
longer the owner of the land, but was regarded as owning the 
service to be rendered for the land. The right to receive suchj 
service was itself property, in its nature analogous to property* 
mland. 

The owner and possessor of the land itself was not necessarily 
the actual occupier and cultivator of it in person. He might 
and often did retain his ownership and, instead of conveying 
the land to another in return for service, simply hire laborers 
to work the land for him or have it cultivated by the labor of 
tibiose who owed him service in the form of work in return for 
other land they had received from him or of serfs belonging to 
the owner's land. 

Hie grades into which society was thus divided were both 
political and social. The citizen of the modem nation owes 
loyalty and political duties to the sovereign state. Under the 
feudal system this was not so to the same extent. National 
consciousness was not developed to as high a degree as at 
present. The loyalty and political duties of the individual were 
not due to the state as such, but, primarily, at least, to his 
superior in the feudal scale. The obligation was rather of faith 
to the superior than of patriotism for the country. 

This political gradation carried with it corresponding social 
distinctions. Those occupying the higher grades had titles of 
nobility and formed a distinct class. Landowning was a public 
matter, and landowners, by reason of being such, often had 
duties of a public nature to perform ; so that the law regulating 
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the services to be lendered by the feudal inferiors in return for 
land received by them from their superiors was in effect the 
public political law of the country. The whole structure of 
government was thus built aroimd the system of land ownership. ' 
The superior was known as the lord, the inferior as the vassal. 
Every lord had his vassal or vassals ; every vassal had his lord. 
One occupying an intermediate position who had received land 
from his lord and conveyed it in turn to his vassal was both a 
vassal and a lord, according as he was considered with respect 
to those above him or to those below him. 

The services were of different kinds. Those rendered by the 
^ upper classes were chiefly military. Such service consisted of 
furnishing fighting men for the lord's army. The number of 
men to be furnished and the niunber of days in a year for which 
they were to serve varied according to the amount of land 
for which the vassal owed service. The king's army was formed 
of men who paid in military service for the land that had been 
given them by the king^ together with the retainers and sol- 
diers that they furnished to discharge the obligation. When 
military service was due to an intermediate lord, he would have 
at his disposal a force with which he could perform the military 
service he himself owed to the king or which he might use for 
his own enterprises. The services performed by the lower 
grades of the people were in the main agricultural, as, for example, 
th^ plowing and reaping of land, the cutting and hauling of 
firewood, and the like. 

I The technical name applied to the peculiar form of land 
ownership which was the basis of the feudal system is tenure. 
Derived from the Latin, tenere, to hold, it signifies a holding of 
land from a superior, a dependent ownership as' distinguished 
from that wholly independent ownership, direct and absolute> 
that one enjoys in his goods or personal property. One who 
holds land by a tenure is said to own it, according to the extent 
of his interest therein, greater or lesser, as the case may be, but 
he has derived that ownership from his feudal lord and owes 
some service jn return therefor. Hence, he is said to hold it from 
his lord. The opposing term, to signify independent ownership 
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of land, not held from any person, is attodial. There may be 
allodial ownership, but there cannot be such a thing as allodial 
tenure, for the two words refer to repugnant things. Neverthe4| 
less, the expression '^ allodial tenure'^ although quite incorrect,) 
is sometimes used.^ 

In England there was no allodial land other than that owned 
by the king and not conveyed by him to a vassal. All land of 
any other owner whatsoever was held by a tenure of some su- 
perior or lord and was held mediately or inmiediately of the 
king. The owner holding from a lord was known as a tenant, 
that is, he was one who held. In other words, a vassal in the 
^feudal system was a tenant. The thing held was a tenement} 
which word meant anything held by a tenure. The king, the 
ultimate lord of all tenants, was called the lord paramount. A \ 
mesne, or middle, lord was one who occupied an intermediate 
po^on in the chain of feudal tenure between an overlord from 
whom such mesne lord held land and a tenant who held the same t 
land from the mesne lord, while the name tenant paravaU was ) 
applied to the lowest tenant in the series, from whom no one 
held and ^o was supposed to make avail or profit of the land. 
A mesne lord was, of course, both lord and tenant at the same 
time. The tenants holding immediately of the king were styled 
tenants in capiie, that is, in chief. The tenant paravail was 
said to hold the land in demesne. The latter species of tenant 
was most like our modem notion of an owner. He it was who 
had the right to occupy the land, to cultivate or waste it, to do 
what he chose with it. Nevertheless, his lord had' rights in it 
and held it from his own lord. He held it, however, in service, 
that is, what he held was the service due, and he was entitled to 
look to the land for the rendition of the service. So, if the lord 
was a mesne lord who in turn held from an upper lord, that up- 
per lord also held the land in service and was entitled to receive 
the service in return for which he had conveyed the land to the 
mesne lord. Ultimately the chain reached to the king who 
owned all the land in England in service, except such as he had 
kept in his own hands and had not conveyed away. 

' 2 Comp. fits. N. J. (1910) 1538. 
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The following real instance will illustrate. In the time of 
Edward I, Roger of St. German held land at Paxton in Huiting- 
donshire of Robert of Bedf ord, who held of Richard of Uchester, 
who held of Alan of Chartres, who held of William le Boteler^ 
who held of Gilbert Neville, who held of Devorguil Balliol^ who 
held of the king of Scotland, who held of the king of England.^ 
This was a feudal chain of tenures of unusual length, but in 
theory there was no limit to the possible number of links between 
the king and the lowest tenant. 
The tiieory of dependent tenures was an essential part of 

' the system of manors. A manor was a tract of land all held 
by one person, the lord of the manor, from whom all others held, 
mediately or inmiediately, parcels of land within the manor. 
The manor embraced the lands that were held of the lord by 
his tenants and also, normally, such land as he retained for his 
own personal use, known as the demesne land, and waste land 
used for pasturage and the like by the lord and tenants. All 
tenures in the manor ultimately centered in the lord of the 
man(fr, so that he occupied, relative to the manor, the same posi- 
tion, in the feudal scheme that the king did with respect to the 
whole realm. The most important characteristic feature of a 
manor was the manorial courts, composed of tenants of the 
manor and the lord, or his steward as his representative, and 
having administrative and judicial jurisdiction over matters 
arising within the manor. As much the larger part of the land 
in England in former times lay within manors, they- were an 
important element of the governmental system of the country* 
While many of them were held by lords who were tenants of 
some overlord, the king himself was lord of numerous manors. 
The word feui meant land held by tenure from a superior, 

"^ and subinfeudf^ion was the name applied to the system of creat- 
ing successively dependent tenures in a chain. Whenever a 
tenant aliened his land to be held of the alienor by the alienee, 
thus adding a new dependent tenure on the end of the chain of 
tenures already existing, such alienation was said to operate by 
way of subinfeudation. It b to be distinguished from the sub* 

1 1 PoU. & MaitL, 2d ed., 233. 
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siiiuiion of a new tenant' in place of the old tenant on an aliena- 
tion by the latter to the former. When an alienation of land 
operated by way of substitution, the alienor, the old tenant, 
ceased to have any connection with the land and was eliminated 
entirely from the scheme of tenure, the new tenant simply taking 
the place of the old. 

It is probable that before the year 1290 a tenant holding of 
a mesne lord might, subject to some ill-defined restraints, alien- 
ate the whole or any part of his land by way of subinfeudation, 
and the whole of it, though perhaps not a part of it, by way of 
substitution. The tenants in capite of the crown seem not to 
have had the right to alienate th£ir land without the royal 
license.^ The alienation by a tenant was felt to be a grievance 
by his lord, whose interests in the land might be prejudiced 
thereby, and the right of alienation was the subject of contention 
until the matter was compromised and settled by the passage, 
in the year 1290, of the famous act of Parliament known as the 
iStatutir qf Q^iiii Finyptnrn (from the first words of the act, mean-^ 
ing ''Forasmuch as purchasers ")> the Stat. 18 Edw. I, c. 1; 
Stat, of Westm. III. By this act it was provided that from 
thenceforth it should be lawful to every freeman to sell at his 
own pleasure his lands and tenements or part of them, so that the 
alienee should hold the same lands or tenements of the alienor's, 
lord by such service and customs as the alienor had held before] | 
the alienation. The statute applied, however, only when there 
was a transfer of the ordinary general ownership of the property, 
the kind of ownersdiip that on the owner's death descends to his 
heirs in the usual way aji^ y^^^^^jf HTnifntinn ftQ ffk ffiP kiiuijpf 

hfin thff* ^^fln ^^^harit/^ Sometimes certain other kinds of 
interests m land are transferred, as, for example, interests that 
do not pass to heirs at all on the death of the owner or interests 
that descend to only a certain class of heirs. Alienations of 
these latter kinds of interests were not affected by the statute 
and remained as they were before its passage both as respects 
the right to alien and the effect of alienation upon the tenure, 
a new tenure between the alienor and the alienee being 

> 1 PoU. & Maitl., 2d ed., 329-340. 
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created whenever such would have been the effect before the 
statute.^ 

In the cases, however, to which the statute did apply it had 
a two-fold effect : first, upon the right of alienation, and, second, 
in making alienations operate by way of substitution instead of 
subinfeudation. With respect to the first effect, all alienations 
to which the act applied could thereafter be freely made. This 
provision applied to all alienations, of the kind of interests 
within the terms of the act as explained above, by all persons 
except tenants incapite of the crown. The latter could not alien 
without obtaining license from the crown, because the statute 
did not affect the king's rights ; but all tenants except tenants 
in capite acquired the right to f r ^^ly alienatej the general owner- 
ship of their land. With respect to^ilie other effect of the 
statute, that making alienations operate by way of substitution 
instead of subinfeudation, thereafter, in the case of all alienations 
to which this provision of the act applied, the alienee was 
substituted in place of the alienor as tenant of the overlord of 
the latter, and subinfeudation was abolished. Thus, if the 
land was held of the king by A and of A by B and of B by C> 
and C conveyed to D, D now became tenant of B, and C ceased 
to have any connection with the tenure of the land, while the 
other tenures remained unchanged. This provision of the act 
applied to all tenants, those in capite as well as others. Al- 
though tenants in capite of the crown were required to obtain 
/a license to alien, when they did alien it operated by way of 
substitution, either as a result of Quia Emptores or of later 
acts.* t/ 

There were, however, certain cases in which the effect of the 
statute in abolishing subinfeudation was not applicable. In 
the first place, as the rights of the king were not affected by the 

1 See Chap. 3. 

* There may be a question whether tenants in oapite were prevented 
by' Quia Emptores from creating a new tenure to be held of th«ai- 
selves. However this may be, the effeot of Stats. 17 Edw. II, o. 6, 
and 34 Edw. Ill, o. 15» De Prerogativa Regis, was to invalidate subin- 
feudations by tenants in oapite later than tiie reign of Edward I. See 2 
Bla. Com. 91, and Challis Real Prop., 3d ed., 20. 
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statute, a tenure would still be cre ated on a conveyance by t he 
cro^jjifter the statute in the sa me way as before ; so that, it 
afi^the statute the king co nveyed t^ A^ flip latt er held of the 
king b y a tenu re. In the second place, as explained above, the 
statute applied to conve yances of iix e general ownera^^in o nly> 
When any ot her kin d of interest was conveyed the stat ute h ad 
no application and a new tenure would be created Jn_Ae same 
manner and whene ver s uch would have been the effect 1)ef ore 
the statute. 

yniile tenures already existing before the passage of the 
statute were not affected by it, no new te T^iirr rifflilfl fcfi t^nT? 

of the act and on conveyances by "the crown. Whenever the 
ownership of land4>assed from a teo^t to h is lor d the 
that had^xbted^tween them was, of course, extii 
and the lord c ould not, unl ess he were the king, create, 
tenure b y^a subsequent alienation . In other words, a teni 
onofciiflat lpyed cou ld qotJbe re-cisatfid except on a conveyant 
by the king. The constant tendency, therefore, was for 
m^e tenures to disapp ear an d for all land to come to be held 




){ the crow n. In the course of a long period of timd 
much of the land in England, from one cause or another, camel 
into the haiidaj:>f the ataooLand was by it conxe^zsd-Away agaia* 
The result was, of course, to destroy the mesne tenures. Where* 
this has not happened, the tendency has been for the mesne lords* 
to be lost sight of, as their rights have become less and less val- • 
uable and in consequence not enforced ; so that at the present' 
day most of the land in England is either held directly of the •X 
crown or presumed to be so held from lack of proof to the con- • / 
trary, except where it lies within a known manor. 

One result of Quia Emptores was the imposgihllits^ of creat- 
ing new oaaoois, because the essence of a manor is the exi stenc e 
of tenantsudLholding, eithei-mediately or imniediately, of the 
lord of the manor. As such subinfeudation was im^ssible ^ 
after Quia Emptores, no manor could normally be thereafter '^ 
created ; although it seems a manor might still be created by 
special diarter from the crown conjBrmed by act of Parlia- 
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ment.^ In general, therefore, such manors asj^^L^tilL^own 
mus t^have existed s ynrn^ hftfn^ |hft year 1290. There are a few 
ilfEngland, but they have lost most of their earlier characteris- 
tics and importance. There are none in the United States,^ 

As the services by which land was held on tenure varied in 
their nature, so there were many kinds of tenure, designated by 
name according to the nature of the service. The military ser- 
vice of the upper classes gave the name of knight sernce to the 
tenure by which they held. Its distinguishing features were 
the military character of the service and the uncertainty in 
being called upon to render it. With the later development 
of the feudal system it became common for the tenant to escape 
the actual performance of military service by paying the lord, 
in lieu thereof, a siun of money. Such payment was known as 
^ciuige. 

Grand serjeaniy was a tenure held of the king in capite in 
return for some personal service, as, to carry his banner or his 
lance or to be his carver or his butler or the like. 

Frankalmoign was a tenure held by a monastery or other 
religious corporation. The service was the performance of 
masses or other divine service for the benefit of the lord and 
his heirs from whom the tenure was held. After Quia Emptores 

(t could not be created by anyone but the king, because that 
itatute prevented anyone else from creating a tenure to be held 
»f himself. 

The most important non-military tenure was socage. Any 
tenure, except grand serjeanty, in which the service was 
not military or spiritual and was certain in amount, was socage, 
and was usually so called, and, if not named socage, it was such 

1 Delaoherois v. Delaoherois, 11 H. L. C. 62. The land in this case 
was in Ireland and the oonfirmation by the Irish Parliament. Lord 
Coke says that subinfeudation is possible notwithstandmg Quia Emp- 
tores, by license of the king and all the lords immediate and mediate, 
and perhaps parliamentary confirmation is not necessary in such cases. 
Co. litt. 98 b. See Challis Real Prop., 3d ed., 21 ; People v. Van 
Rensselaer, 9 N. T. 291. 

' Before the Revolution there were some manors in New York 
held of the king, but by statute they were abolished from July 9, 1776^ 
See note on New York manors, 1 Reeves Real Plop. 389. 
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in effect. The services in socage tenure were of great variety. 
A fixed amount of agricultural service, as, the plowing or reap- 
ing of so many acres of land each year or the annual payment 
of a certain amoimt of produce or money, was, perhaps, the 
most conmion. 

Homage and feaUy were ceremonial services generally ac- 
companying other services. Both pertained to the military 
tenures, while fealty alone was attached to socage, in which 
homage was rarely given. Fealty sometimes constituted the 
only service rendered. Each was, in substance, a ceremony in 
which the tenant pionused and agreed to be a true and faithful 
tenant to the lord. Homage was the more formal and the more 
humble one on the part of the tenant. 

There were other tenures most of which could be classified 
as, in effect, knight service or socage, but some of them bear« 
ing special names descriptive of the special service rendered. 
Among them may be mentioned gajielkmd and boroitgh English, 
both socage tenures with special customs. 

In addition to the characteristic services to be rendered, ^ 
the feudal tenures carried with them certain incidents, varying 
somewhat according to the kind of tenure. The nature of the 
service to be rendered was a matter of agreement between the 
parties when the tenure was created, but the i ncidents were - 
an nexed to the tenure by force of law. 

The incidents 6F knighiTI^Vice were, first, certain money 
payments that the tenant was obliged to make to the lord on the 
happening of certain events. These were atds, that is, contri- 
butions to the expense of ransoming the lord if taken prisoner, 
of knighting his eldest son, and of marrying his eldest daughter ; 
relief, a payment to be made to the lord when the heir of the « 
tenant succeeded to the tenancy by inheritance ; primer seisin, • 
an additional relief payable by tenants in capite only. 
Secondly, when the tenant died leaving an infant heir entitled 
to succeed to the property, the lord had the right of wardship an d •* 
mqrx2SSSi of the heir. That meant that the lord was entitled 

to act as guardian of the heir and as such to havfijtbe custody 

of the per£j(ULaQd land of the heir during the guardianship and / 
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to take all the profits of the land wit hout accounting to the heir 
for them, although the heir could look to his guardian for su^ 
port. This was wudgbip*- If the lord offered to his ward dur- 
ing the period of guardianship a suitable match in marriage 
and the heir refused, he must pay the lord the value of the mar^ 
liage, which was what anyone would in good faith j;iye for suc h 
an aUiance. If the heir married without the guardian's consent, 
the latter was entitled to double the value of the marriage. This 
was the right of marriage. Lastly, there was escheat . When 
a tenant died leaving no heir to inherit the property, the lord 
was entitled to it by escheat, which was the reverting of the 
land to the lord on the failure of heirs who could inherit from 
the tenant, which failure could occur not only by actual non- 
existence of heirs of the tenant, but also as a result of the 
tenant conmiitting a felony. This was supposed to work a cor- 
ruption of blood that made the heirs of tiie felon in^^apabl^ of 
inheriting f roioJiim, so that the land escheated as if there were 
no heirs. A distinction should be made between escheat and 
forfeiture. The former was to the lord, as an incident of tenure . 
The latter was to the kia^^as a pe nalty for an offens^j^ainst the 
S93zexeign.^ When a tenant conunitted treason his lands were 
forfeited forever to the king. The distinction is often lost sight 
of when the king hiipself was the overlord, for then he was en- 
titled to the land in case of either fel^tny or^treason. 

The incidents of socage tenure were much lei^lSurdensome to 
the tenant. When the land was held on the service of paying an 
annual rent in money or any certain thing and the tenant died 
and the land came to his heir by inheritance, the lord was en- 
titled, as a relief, to the payment by the heir of a sum or certain 
thing equal to one year's rent. Escheat was the same in socage 
as in knight service. There was no righLpf wardship or mar- 
riage in the lord . When the tenant di^J^ving an infantheir, 
the guardianiCip went to his nea rest relative who could not b y 
possibility inherit the land, and^hemust account to the l^siLon 
his reaching fourteen years of age, at which age*the heir was 
entitled to the possession of his property. 

< 3 Holdsworih Hist. Eng. Law, 63. 
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In all ^!aaes of tenure in cajy^ whether knight sgvice or 
soqfe. die teaant was liablejbo a fiM for oli eTiaHon , i.e., a * 
payment to the ^g of a sum of ^^^my ^** a penal ty^ if he 
aliened the l^mT without 1ii?^ ge from th e crown^ because the 
Statute of Quia Emp tores di d not ri ve the free qght of aliena- 
tion to tenants in'capite of^the qrown. 

Gavelkind tenuie was peculiar in several respects, those of 
prindpal importance being that the land did not escheat when 
the tenant committed felony, the maxim applicable to this 
tenure being, ^ The father to the bough, the son to the plough " ; 
and that the land descended on the death of the tenant to all his 
sons equally^ instead of to the oldest, contrary to the general 
rule of the conmion law. Land held according to the custom 
of borou^ English descended to the youngest son, to the 
exclusion of the others. 

All of the tenures mentioned were free, that is, held by free 
men. Hiere was another tenure, originally that of unfree per- 
sons. This was capyhM. The unfree serfs in a manor, or 
viOeing as they were called, at first held their plots of ground 
only at the will of their owner, who could dispossess them at his 
whim. Later it was said t hat ^hftv IipM hj; flip tM^jl of the lord 
aceordmg t o, the custom of the m anor. In course of time the 
custom of the manor came to haveThe force of law, and the copy- 
hold tenant, or copyholder, was absolutely secure in his owner- 
ship. Free persons frequently held by copyhold tenure, and 
finally all villeins became personally free. The name of the 
tenure was derived from the fact that transfers of copyhold 
hud were conducted in the manorial court, and what cor- 
reqwnded to the deed was a copy of the court record. Hence 
the tenure was copyhold and the tenant a copyholder. Copy- ' 
hold is still found in England, where it is of much importance, 
but has never existed in the United States. 

There was a dass of tenures analogous in many respects to 
pure copyhold but with fixed and certain services, occupying a 
sort of intermediate position between the free and unfree and 
sometimes denominated villein socage. To distinguish them and 
the free socage tenures that were subject to special customs. 
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and also socage tenure held in capite of the crown, from the 
ordinary and more general form of socage held by ue^ men, 
the formal name of the latter tenure is free and common 
socage. 

In the time of Charles I Q625) the system of tenures as 
outlined in the foregoing pages was in full force in England. 
Its usefuln ess for milit^r and governmental purposes T^as-^one. 
Military service was no longer^ personal^ performed in dis- 
charge of the obligations of tenure but was conunuted by the 
payment of e^Quage. Nevertheless, many of the forms and 
burdens of the feudal system continued after the spirit was dead. 
The greater part of the land in England was held in knight 
service and chiefly in capite of the king. The profitable inci- 
dents of the military tenures had beoMne a. source 'oTrevsnue 
to the crown ancTwere eSForced with rigor. These exactions, 
however, were opposed to the spirit of the times an3^f the 
Revolution and were disconSnued under the Conmionwealth 
(lB?9-1660). As they could not be renewed after this taste 
of'fr^dom from their burden, one of the earliest acts of the 
Restoration was the Stat. 12 Car. II, c. 24 (1660), by 
which, from the year 1645, the military tenures and tenures 
by socage in capite were abolished and converted into free and 
conunon socage, the burdensome incidgots of grand serjeanty 
werejfimovedrand all fines for al ienation w ere taken away. 

The statute left soc^, grand serjeanty as modified, frankal- 
moign, borough Engfi£, gavelkindTluid copyhol d in e xistence. 
The great bulk of the land in England is held £b-day in free 
and common socage and mostly of the crown. The incid ents of 
relief and escheat still pertain to it, but the former^ from the 
change in the value of money, is almost al ways o f a trifling 
amount and rare ly enf orc edj and the latter has lost most of 
its importance since corruption of blood by felony has been 
abolished and the power to alien land and to give it by last will 
and testament has been generally acquired, so that in the rare 
case of one having no heirs he^ can dispose of his property by 
d eed o r by will and thus avoid an escheat. • 

"i^ Will. Real Prop., 20th ed., 55-68. I 
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TENXJSE IN THE tTNITED STATES 

Land in the thirteen original colonies of the United States 
was held by the proprietors from the ct^wn in free and common 
socage, not in capite and on merely nominal services.* Thus 
for all practical purposes ownership of land was allodial, and 
little but the theory of the doctrine of tenures prevailed. With 
the independence of the country, the rights of the crown un- 
doubtedly passed to the several States, and land in each was held 
of the State as overlord. 

This is still the law in some States,^ and it would seem to 
be the necessary logical conclusion that, where no statute has 
abolished it, tenure still exists in all States that have adopted 
the conunon law; although the view has been taken by one 
court, at least, that even in the absence of statute, tenure has 
ceased to exist since the Revolution.* However, it may be 
safely assumed that wherever tenure theoretically exists no 
feudal incident, save that of escheat to th e State on default of 
heirs, woul d be r ecognized, and escheat is generally the subject 
of stat utory regulation. There is, of course, in the united 
States, no corruption of blood by felony to cause an escheat. 
Tenure, therefore, even where it may exist in theory, stripped 
as it is, in the American States, of feudal services and inci- 
dents, does not affect the owner's enjoyment of his property 
and has all the beneficial advantages of allodial ownership. 

Many of the States have declared by express statutory enact- 
ment that tenure is abolished and ownership of land is allodial. 
In such there is, of course, no tenure. The Statute of Quia 
Emptores, abolishing subinfeudation, seems to be in force in aU 
States in which tenure exists, with two exceptions,^ as a result 

> 1 Story Const. § 172; 1 Gray's Cases Prop., 2d ed., 330. 

* Ga. Code (1895) § 3051 ; 2 Comp. Stats. N. J. (1910) 1538. But 
query. What is meant by "Allodial tenure"? Civ. Code, S. C. (1902) 
S2353. 

•Maryland, Matthews v. Ward, 10 Gill A J. 443, 461. Compare 
Wallace v. Harmstad, 44 Pa. St. 492 ; Gray Perp., 3d ed., §§22-23, 20. 

< Pennsylvania, Ingersoll v. Sargeant, 1 Whart. 337 ; and South 
Caix>l]na, see Gray Perp., 3d ed., § 27. 
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of the adoption of the common law and the early English 
statutes in aid thereof. Where there is no tenure there can 
be no question whether Quia Emptores b in force or not, as it 
can have no application except to a system of tenure.^ 

^ On the feudal 878tem» see Co. litt. 64 a, Hargrave's n., 191 a» 
Butler's n. 



CHAPTER n 

COBPOREAL REAL PROPERTY — FIXTURES — 

ESTATES IN GENERAL 

CORPOREAL REAL PROPERTT 

Tb£ word property has a loose and varied meaning. Its 
most strict significance seems to be an exclusive right that one 
has to use, control, and have dominion over some thing. The 
word is not, however, confined to this meaning but is applied 
also to the things that are the subjects of property rights. Thus 
we say that one has the property in a certain parcel of land^ 
referring to his rights therein that are recognized and protected 
by law, while we also say that the land is his property, in which 
case we are speaking of the land itself. The word is also used 
in a looser sense as including both of the others ; as, when we 
speak of all a man's property. There the reference is both to 
the things that are the subjects of his property rights and to 
the rights themselves. 

The things that are the subjects of property rights are di- 
vided by law into things corporeal and things incorporeal. 
Things incorporeal are only intangible legal rights and relations, 
which have no physical existence, cannot be perceived by the 
senses, and are mere creations of law. Things corporeal are 
those that are tangible, material, that may bie seen and handled 
and physically dealt with, such as trees, houses, land, books, 
food, coins; in short, all the multitudinous forms of matter 
apparent to the senses. For the present, the word property 
^rill be used in the sense of the things that are the subjects of 
property rights, and in that sense corporeal property may be 
defined as things corporeal. By another classification the law 
divides property into real property and personal property. 

17 
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What is not real is personal, and the distinction can be drawn 
between them by defining real property. 

Real property is said to consist of lands, tenements, and 
keredUaments. At present only corporeal real property will be 
considered. Land is the soil of the earth and whatever is part 
of it or annexed to it, as, houses, fences, posts, trees, minerals, 
and the like, from the center of the earth to the surface ; and 
the law makes the ownership of land extend from the surface 
of the earth indefinitely upward into space. Land, then, and 
the things annexed to it by nature or man so as to become in law 
part of it, is corporeal real property. 

Tenements include everything that could be held by tenure. 
Corporeal tenements comprise the same things as lands, for all 
land was brought under the system of tenure ; and all corporeal 
tenements are real property. No personal property can be a 
tenement, for the system of tenure was never applied to per- 
sonal property. Where tenure no longer exists, the word 
tenement has lost its significance as part of the definition of real 
property. 

A hereditament means anything that is inheritable, that is, 
that passes by operation of law to the owner's heirs on his death. 
With respect to the disposition of property on the owner's 
death the law makes a distinction between real and personal 
property. The former goes, in the absence of a will disposing 
of it, to a person or persons pointed out by law, on account of his 
or their relationship to the deceased owner, and known as the 
heir or heirs. Personal property goes on the death of the owner, 
whether he leaves a will or not, to a person known as his personal 
representative y who takes the property for the purpose of settling 
the estate of the deceased. He pays the expenses of the settle- 
ment and the debts of the estate and then distributes the 
property that remains to the persons entitled to it, as directed 
by the law if there is no will or as directed by the will if there 
is one. If the personal representative is appointed by the will 
of the deceased he is known as execvior; if not, as administrator. 
Corporeal hereditaments are things corporeal that are in- 
herited. By the old common law, and still in England, certain 
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articles of personal property, such as jewelry and some house- 
hold utensils, sometimes go to the heir as hereditaments, under 
the name of heirlooms. They are, of course, neither lands nor 
tenements. In the United States, however, there are no 
heirlooms, and in this country till corporeal hereditaments are 
lands and tenements, that is, real property. 

Corporeal lands, tenements, and hereditaments are, there- 
fore, corporeal things real, that is, land and the things annexed 
to the land so as to be part of it ; and corporeal real property 
is simply land and the things so annexed to it. Any other cor- 
poreal thing is personal property and is known as a chattel. 

It was said iJiat land includes such chattels, in their nature 
personal property, as have been annexed to the land and are 
r^arded by the law as part of it. Such chattels become real 
property and are said to be a part of the realty. It remains to 
be explained under what conditions a chattel is annexed to land 
so as to become, in law, part of it. 

FIXTURES 

No one but the owner of land or some other person with the 
owner's consent ordinarily has the right to sever and remove 
therefrom any part of it. Sometimes when chattels are attached 
or affixed to land, questions arise whether they may be severed 
and removed by some one other than the owner. To such 
chattels the name fixtures is applied, and it is used in different 
senses, sometimes as meaning chattels that may not be separated 
from the land without the consent of the owner of the land, and 
sometimes as meaning those that may, under certain cir- 
cumstances, be separated without the consent of the owner. 
The word jGbcture will be here defined and used as meaning a 
chattel attached to the land and while so attached a part of the 
realty, but which may, under certain circumstances, be removed 
by one not the owner and without the latter's consent. 

A chattel attached to land may : first, remain personal prop- 
erty pure and simple, in which case it is never part of the 
realty; or, second, become, in law, part of the realty. If it 
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does become part of the realty^ the further question may arise : 
Are there circumstances under which it may be removed from 
the land without the consent of the owner of the land ? — that is, 
is it a true fixture as defined above? If the chattel remains 
personal property and never becomes part of the realty, the 
further question whether it is a true fixture can never arise. 

The first inquiry is, then, whether a chattel attached to 
land by the owner of the land has become realty or remained 
personal property. The old common law gave much greater 
relative importance to real property than to personalty and 
naturally adopted the principle that whatever is attached to 
the realty becomes part of it. This is still true as a very general 
statement, but there are many exceptions, and some things are 
regarded by the law as remaining personal property although, 
attached to the realty. There is no absolute, or, indeed, 
satisfactory test for determining whether a chattel has become 
annexed to the realty so as to be part of it. Physical attach- 
ment alone cannot be the test, for some things fastened to the 
realty remain personal property and others not attached at all 
but resting on the land merely by their own weight are con- 
sidered by the law to be annexed to the land and as part of 
the realty. It seems to depend upon the circumstances of the 
case, a combination of things, the use of the chattel with the 
land, the degree of affixing, and the objects, purposes, and 
permanence of the attachment. Previous decisions, except in 
extremely similar cases, are of little assistance. 

It seems to be the best working rule to start with the general 
principle that any chattel physically attached to the land i? 
regarded as annexed thereto so as to be part of the realty, and 
then to consider the cases not falling within that principle as 
being exceptional and to endeavor to classify the exceptions. 

The general principle is illustrated by such dear cases as 
fence posts driven into the ground and the rails or wire fastened 
to them, trees and bushes growing in the soil, and buildings 
of permanent construction on foundations sunk in the ground. 

The cases treated as exceptional may be divided into those 
of chattels not attached to the land but which are, neverthe- 
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lesSy considered as constructively annexed thereto so as to be 
part of the realty, and those of chattels that are attached to the 
land but are not regarded as annexed thereto or part thereof. 
With respect to the first class, the courts generally consider 
a chattel that is peculiarly adapted to use in connection with 
some particular piece of land as belonging with it and part of it. 
Thus, the door key of a house is, in law, part of the house and 
real property, and duplicate parts of machinery, fitted so that 
they are adapted to be used with some particular machinery that 
is itself part of the realty, are also part of the same realty al- 
though not actually attached.^ The chattel must, it seems, be 
constructed to fit into something which is part of the realty and 
not merely be capable of being used with it. Thus, a shaker 
fitting a furnace would doubtless be realty, while a coal shovel 
used for putting coal into the furnace would not. Yet it is not 
necessary that the chattel fit only one machine to be real prop- 
erty, for the shaker might fit other furnaces and the door key 
other locks of the same make. 

Some things not attached to the land or fitted to any part 
thereof but resting thereon and kept in position merely by their 
own weight are part of the realty. It would seem that they 
must be sufficiently heavy to remain firmly in position and must 
be for permanent use with the land. Instances are a large stone 
statue erected as an ornament to grounds,' and, it seems, a 
stone wall, a stone stepping block beside a driveway, and, prob- 
ably generally in the United States, wooden houses resting 
merely by their weight on stone or brick foundations.' 
^ A part of the realty temporarily detached for a purpose 
liiat contemplates its reattachment to the same land remains 
real property. A fence ^ taken up to move it or a door taken 
from its hinges to repair it or the hinges would be real property 
while detached. If the severed portion of the realty is to remain 
realty, the detachment must be for a purpose that contemplates 

1 Ex parte Astbury, L. R. 4 Ch. 630. 
s Snedeker v. Warring, 12 N. T. 170. 
* Bee Laadon v. Piatt, 34 Conn. 517, 524. 
« Goodrich v. Jones, 2 mil, 142. 
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its reattachment to the same realty. If the chattel is to be 
taken from the land and sold or is to be attached to other land 
of the same owner, it becomes personalty on being severed.^ 

A severance made without the consent of the owner would 
not convert the severed portion of the realty into personalty 
against the will of the owner, as, for example, when a frame 
building was blown down the materials remained part of the 
realty.^ If the owner later elected to consider the severed ar- 
ticles as personalty he could do so and could make his election 
effective by manifesting it by any acts that evidenced it. The 
rule in such cases seems to be that that which is real continues 
to be real until the owner of the land shall by his election give 
it a different character; but this rule applies only when there 
has been an actual severance. No owner of land can by his 
mere election to do so convert his realty into personalty. 

With regard to the other class of exceptional cases, those of 
chattels attached to the realty but still considered personal 
property, it seems impossible to lay down any satisfactory guid- 
ing rule to determine when a departing will be made from the 
broad general principle that what is attached to land is realty. 
Perhaps the question of greatest practical importance jif^is 
connection is whether machinery in a factory shall be regarded 
as personalty or part of the realty. As to this the courts have 
attempted to formulate some rules; as, that all machinery 
of a manufactory which is necessary to constitute it, whether 
fast or loose, and without which it would not be a factory at all, 
is part of the realty,' and that machines may remain chattels 
for all purposes, though attached, if the mode of attachment in- 
dicates it is merely to steady them for more convenient use and 
not to make them an adjunct of the building or soil.^ These 
rules indicate the varying tendencies of different courts and 
the intrinsic difficulty in establishing any real test. About all 
that can be said is that it is a question of the bias of each par- 

» Noble V. Sylvester, 42 Vt. 146. 

• Rogers t;. Gilinger, 30 Pa. St. 185. 

• Voorhis v. Freeman, 2 W. & S. 116. 
« Carpenter v. Walker, 140 Mass. 416. 
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ticular court, some leaning towards treating all machinery be- 
longing to the factory as realty and others inclining to regard 
it as personalty. Probably in all courts there must be at least 
some degree of attachment of some part of the machinery to 
make it realty, but it does not follow that if attached it is always 
realty. Certain articles attached to buildings have been held 
to remain personal property, as, gas fixtures and chandeliers^ and 
steam radiators,^ but it has also been held contra as to both 
of the foregoing and as to electric light fixtures.' No con- 
trolling principle seems to be discoverable in this class of cases. 
With reference to the general question of the attachment 
and detachment of chattels, the courts have frequently said that 
the intent with which the chattel is attached or detached is an 
important factor in determining whether the chattel becomes, 
in the one case, or remains, in the other, part of the realty ; but, 
as the intent is not the secret one of the person making the at- 
tachment or severance ^ but a presumed intent to be gathered 
from the circumstances, it seems that intent does not furnish any 
assistance as a test. Apparently, what is meant by intent, when 
it is said that intent b a test, is not the act of the mind in will- 
ing that what is attached shall remain personalty or that what 
is detached shall remain realty, for the will of an individual 
cannot change realty into personalty or the reverse, but that 
the purpose or aim or object to be accomplished by the attach- 
ment or severance is a determining factor. It cannot be the 
state of mind of the person doing the act that can affect the 
character of the property, but the external fact of the object 
to be accomplished by the attachment or severance. Hence the 
courts examine into the facts and circumstances to ascertain the 
purpose, as, whether the attachment or severance was for a tem- 
porary or permanent purpose When the circumstances are 
equally consistent with a purpose that would make the chattel 

1 Vaugben v, Haldeman, 33 Pa. St. 522. 

< National Bank v. North, 160 Pa. St. 303. 

^Qas fixtures, Johnson's £xr. v, Wiseman's Exr., 4 Meto. (Ky.) 
357. Steam radiators, Capehart v. Foster, 61 Minn. 132. Eleotrio light 
fixtures. Canning v. Owen, 22 R. I. 624. 

4 Snedeker v. Warring, 12 N. Y. 170, 178. 
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realty and with one that would make it personalty and the in- 
tent is allowed to control, it b because that intent is evidence 
of the purpose. It b more accurate, therefore, to say that the 
purpose of the attachment or of the detachment, whichever it 
may be, of the chattel in question is one test whether it b realty 
or personalty, but that the intent cannot affect the matter 
except as evidence of the purpose in the absence of extrinsic 
facts and circumstances that reveal the purpose. 

The cases that have been so far considered are those in which 
the chattel and the land to which it was attached were both 
owned by one person. The same principles are generally held 
to control when the chattel and the land are owned by different 
persons if there is no agreement between them with respect to 
the chattel. If A attaches his chattel to B's land, or allows B 
to do so, in such fashion that it would become part of the realty 
if the chattel had belonged to B and there is no agreement that 
the chattel shall remain the property of A, it will be annexed to 
the land and be part of it.^ If, however, A attaches his chattel 
to B's land, or allows B to do so, under an agreement, expressed 
or implied, that the chattel shall remain the property of A, there 
are two views that are taken of the situation. One is that the 
agreement causes the chattel to retain its character as personalty. 
The other is that the chattel, notwithstanding the agreement, 
becomes part of the realty ; but, although the chattel has become 
realty, still A's rights in it under his agreement will be enforced, 
if necessary, by again severing the chattel from the land. The 
latter doctrine seems the more logically correct, for the character 
of the property, whether realty or personalty, is a matter of law 
and should not be capable of change at the will of individuals.' 

Such agreements are most commonly found where a factory 
owner buys machinery for his factory and, to secure the pur- 
chase price, gives the seller a mortgage on the machinery or a 
contract that the title to the machinery shall remain in the 
seller until it is fully paid for. Such an agreement, according 
to which of the two views above stated is adopted, causes the 

> Washburn v. Sproat, 16 Mass. 449. 
* See Ftescott v. Wells, 3 Nev. 82. 
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madunery either to remain personal property and to belong to 
the seller ^ or to become part of the realty, and in the latter 
case the courts must secure the rights of the seller by some pro- 
cedure based on that assumption.' 

It has been observed that with respect to a chattel attached 
to land two questions may arisen first, whether it remains per- 
sonal property or becomes part of the realty, and, second, if it 
does become part of the realty, whether it may, nevertheless, be 
severed from the land against the will of the landowner. The 
first of these questions has been considered. Now, assuming 
the chattel has become part of the realty, under what circum- 
stances may it be severed therefrom by one not the owner of 
the land? In other words, what things annexed to the realty 
are true fixtures as defined above? This question has already 
been touched upon in what was said of chattels attached to the 
land of another under an agreement preserving the rights of 
the owner of the chattel. Those courts that hold the chattel 
to become realty still preserve, as against the owner of the land, 
the rights of the owner of the chattel and if necessary to protect 
him will allow him to detach it. 

The most important class of cases in which one who has at- 
tached his chattel to the land of another, so that the chattel 
becomes part of that land, may still remove it is not, however, 
that in which the right of removal rests upon agreement but 
one in which that right springs from a legal relationship of the 
parties which takes the place of an agreement. It is the class 
of cases coming under the so-called doctrine of trade fixtures. 
When one who has rented land for a term of years attaches 
thereto his own chattels to be used in the way of his business, 
the law gives him the right to remove them at any time within 
his term, but not thereafter.' During the time the chattels are 

« Ford V. Cobb, 20 N. Y. 344; Davis v. Bliss, 187 N. Y. 77; Sword 
9. Low, 122 lU. 487. 

> Campbell v. Roddy, 44 N. J. Eq. 244. 

' As to the nature of the right to remove and why it must be ex- 
ercifled within the term, see Gibson v. Hammersmith Ry. Co., 32 L. J. 
(N.S.} Ch. 337. 

The oases are in conflict on the question whether the right to re> 
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attached they are a part of the realty, and all that the tenant 
has is a right of removal. They are termed trade fixtures. 

The doctrine was adopted originally to encourage trade, but 
now it has been extended to ordinary domestic fixtures in dwell- 
ing houses and, in the United States, to agricultural fixtures.^ 
It applies to tenants who are such for the period of their lives 
or merely during such time as the landlord may permit them 
to remain in possession of the premises as well as to those who 
are tenants for a fixed period of years or months ; and when the 
tenant is one for an uncertain term or holds subject to a con- 
tingency, he has a reasonable time after the end of hb term in 
which to remove fixtures.* 

The doctrine does not apply to all chattels that a tenant may 
attach. The chattel may be so permanently annexed with 
regard to the method of attachment or the purpose for which it 
is to be used that the tenant may not remove it. Here, again, 
as in the question whether a chattel has been so annexed as to 
become part of the realty, there is no legal test.* The courts 
give consideration to the manner of attachment, to the amount 
of injury that would be caused to the land or building by 
removing the chattel, to the purposes of the attachment as 
indicating a probable intent to permanently affix the chattel 
or the reverse, and to like considerations. Yet all these matters 
are relative only, and no statement of a rule can be framed that 
will furnish real assistance in deciding a new case. We can 
here only say in general terms that chattels in the nature of 
utensils and machinery and fittings in a shop, factory, house, or 
other building, that have been attached thereto by a tenant so 
as to become part of the realty and are capable of being detached 
without material injury to the land, are trade fixtures. Some 
examples of trade fixtures are vats, coppers, tables, and parti- 
move fixturee is lost by taking a new lease without reserving the right 
to remove. See Notes, 1 L. R. A. (n.s.) 1192 ; 17 id. 1135 ; 48 i<2. 294. 

^ See Ewell Fixt., 2d ed., 166. 

*Lawton v. Lawton, 3 Atk. 13; Antoni v. Belknap, 102 Mass. 
193. See Ewell Mxt., 2d ed., 212. 

' Compare the remarks of Eondersley, V. C, in Whitehead v, Ben- 
nett, 27 L. J. Ch. 474. 
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tions erected by a soap boiler/ a pump bolted to the wall,^ a 
fire engine in a colliery,' a coal bin, railing, stairs and banisters^ 
closet, shelves, and platform scales.^ On the other hand, the 
following have been held to be so affixed as not to be removable 
by the tenant who attached them : brick buildings on founda- 
tions let into the soU,^ a brick baker's oven,^ gas pipes, registers 
and a sink,^ wainscoting, partitions and doors,^ tracks, bridges^ 
wooden buildings, a tank, a turntable, stationary engines and 
track scales erected by a railroad company.^ 

The doctrine of trade fixtures has no application, of course, 
to chattels which are attached to land but which remain per- 
sonalty. Such chattels may always be taken by their owner 
entitled to the possession of them. It is only when the chattel 
has become part of the realty as a result of its attachment thereto 
that the question can arise whether it is a trade fixture and as 
such removable by the tenant who has attached it."^ 

Although trade fixtures while attached are real property, it 
is nevertheless well settled that they may be sold by the tenant 
who has the right to remove them as if they were personal prop- 
erty, without the formalities requisite for the sale of realty, and 
that they may be taken on legal process against the personal 
property of the debtor." This is anomalous, but what is really 
sold by the tenant or on the judicial sale is the right to remove. 

T o suggi arize : Chattels attached to the realty may remain* 
personal propmy, pure and simple ; or they may become part 
of the realty but be subject, under certain circumstances, to the', 
right of some one other than the owner of the realty to sever- 

1 PooIe*8 Case, 1 Salk. 368. ' Grymes v. Boweren, 6 Bing. 437. 

» Lawton u. Lawton, 3 Atk. 13. * Seeger v. Pettit, 77 Pa. St. 437. 

* Whitehead v. Bennett, 27 L. J. Ch. 474. 

* Collamore v. Gillis, 149 Mass. 578. 

^ Appeal of Eenney, 12 Atl. (Pft.) 589. 
® Matthiesen v. Arata, 32 Ore. 342. 

* Western & Atl. R. Co. i;. Qeorgia, 14 L. R. A. 438, 451 (Ga. Speo. 
Comm. 1891). 

^ That fixtures while attached are realty, see Mackintosh v. Trot- 
ter, 3 M. & W. 184. 

u Sale, Hallen i;. Runder, 1 C. M. R. 266 ; Bostwick 9. Leach, 3 
Day, 476. Execution, Poole's Case, 1 Salk. 368 ; Doty v. Gorham, 
5 Pick. 487. 



28 THE LAW OF REAL PBOPEBTT 

them from the realty and reconvert them into personalty ; or, 
when part of the realty, they may be so affixed to it that no one 
but the owner of the realty may sever them from it. Finally, 
there are no satisfactory rules or tests to determine into which 
of these three classes a chattel attached to realty falls. The 
solution of the difficulty is largely a matter of experience and 
judgment and the decisions are at best confusing and often 
. somewhat arbitrary. 

In considering the subject of what things connected with the 
land constitute part of it, it may be here noted that water in 
streams, ponds, lakes, and other natural bodies is not part of 
the land and is not the subject of property at all, although 
ownership of land bordering on or lying under a natural body of 
water gives certain rights with respect to its use, and the con- 
trol of all ways of access to a body of water gives practical 
dominion over the water. Of course, water collected in artificial 
receptacles, as, reservoirs, cisterns, tanks, and buckets, becomes 
subject to private ownership and is personal property. Water 
in the form of ice in its natural condition seems to be part of 
the land over which it is formed to the extent that the land- 
owner has property in the ice and that a conveyance of the land 
without reservation of the ice will carry the ice with the land. 
It seems, however, that it sufficiently partakes of the character 
of personalty so that the owner can sell it as such or orally 
reserve it when selling the land, without making mention of it 
in the conveyance,^ which he could not do if it were in law 
wholly a part of the land. 

ESTATES IN GENERAL 

In the foregoing discussion of what constitutes corporeal real 
property the term property has been used as meaning the things 
that are the subjects of property rights. It will be recalled 

^Higgins V, Kusterer, 41 Mioh. 318; see Reeves Real Prop. { 50. 
The lessee for years of land extending to the thread of a river in private 
ownership is entitled to Uie ioe as against his landlord. Marsh 9. 
MoNider, 88 la. 390. 
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, ^rty" is also and more strictly used as meaning 

"iK« n 4iiig3- Propertj- in this latter sense must now be 
coQ^jdofid, Wliat the law really recognizes as corporeal real 
P'^'I^y isthc body of rights that One has in corporeal lands, 
triMiiiAa^, Und hereditaments that are in his possession. Thi? 
coUadimiaf rights taken a.s a whole constitutes the owner's in* 
''cwt MM it known in the law us an estate. The word has, also; 
:t looaepc^piilBF Lieaning about equivalent to the broadest mean- 
"V ofclWord property, that is, as covering all of one's lauds, 
L'hii^g^ and pro|>erty interests of every nature, as, when it is 
^aidvtat BMcb a man died leaving a large estate; but the tecfa- 
niai Ileal Meaning uf estate i^ confined to the rights that one 
has iattingB real. 

It » Hit owner's interest in the land that the law considers 
as ma ottfte, ami it does nf>t recognize ownership by him of 
anytkng Hi tlie land except the estate. It is only in an un- 
techflinl Steae that one can be said to own the land. The estate 
must btt 6cm^>rehended as something difTerent from the land 
itself, lie latior is soil, a portion of the earth. The estate is 
an aLctraction, a creation of the law, the^umtotalofriglilaJJiat 
tlieJajiil^juMined amount of interest therein. 
, no one owns any land. Those having the 
kion over land and who are called landowners 
f estates ; that is, each has a certain quantity of 

a certain parcel of land. When it is said that one 

has >Ua Ifa land, what is meant is that he has sold his estate 
tnere^ Ntting else can pass by a so-called conveyance of 
land. 

An sBtate in i,i-.id is, therefore, a concrete thing in itself, 
scpara te and distinct from the land, having defined limits, and 
It may be transferred by the owner and dealt with as his prop- 
erty, Ir IS ti^ie that the ownership of an estate in land may 
give tn» aune. right to use the land that would be derived from a 
direct anti^ nbaolute ownership of the land itself. Nevertheless, 
it is with t&e estate onl\- that the law deals, and this point ot 
view mist be fully comprehended in order to imderstand th« 
law o* tml pn^rty. 
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Afl there may be different kinds of interests in land, so tJ?*" 
are different kinds of estates having different names. '9ie 
kind of interest and the extent of the rights that one has in lat>d 
determines what estate he owns therein, so that what his e^te 
b may be ascertained by examining his interest therein^^'^^^) 
on the other hand, if we are informed that one has 4 certain 
estate in land, we may know from that fact the extent of his 
interest in the land and hia rights over it. Furthep^<>rei ^ 
several persons may have interests in one piece of IfHtd^t the 
same time, there may be several existing estates in the sanr4^pd 
at the same time. A may own one kind of an estate ^d B 
another kind, or both may own the same kind of estates, l^hich 
are, nevertheless, separate estates. If it be asked v/i/ck one 
owns the land, it can be said only that neither owna'tbe land 
itself, but each owns an estate therein. At commo^ law and 
where tenure still prevails, the owner of an estate in h^^ holds 
it from some superior by a tenure. When it is said tt»t A holds 
land of B, what is meant is that A holds an estate iifthe land. 

To the statement that no one owns land and that only^fistatea 
in land are owned there are certain theoretical exceptions, i At 
common law the king, the head and summit of the sysl^n of 
tenure, was an allodial owner, since he did not hold his land of a 
superior; and in those American States that have alialished 
tenure and made the ownership of land allodial, the lani^ itself 
must be owned. Nevertheless, in the case both of the iing ^^ 
common law and of the American landowner in the -Jtekv re- 
ferred to the theory of estates still prevails. The laridotnw is 
Baid to have an estate in the land, that being a lonvenien t way ^ 
to describe the amount of interest he Ims. Sr. that own where 
ownership is allodial his rights are still ^L-scribed iaitar^iu r 
estates, and the whole doctrine of estates is 
same manner as wher« tenure prevails.' 

7' ■ For a theory as to the origin of the doctrm&^H^^^^^Hp Holds- 
worth Hiat. Edc- 1*w, 296. 




CHAPTER m 
ESTATES IN FEE SIMPLE — ESTATES IN FEE TAIL 

ESTATES IK FEE SIMPLE 

Estates are classified according to several different principles. 
The most important basis of division is the quantity of the 
estate, as it is conmionly called, the word quantity being 
used as referring to the time the estate may endure ; for estates 
differ in that respect. 

The greatest estate in respect to quantity or time of duration 
is a fee simple, kfee was originally the same as a feud, that is, 
an estate held by tenure ; but, as all lands in England were held 
under the system of tenure, the word fee ceased to be employed 
in its primary sense and has been used ever since the thirteenth 
century at least ^ as meaning an inheritable estate, so that a 
fee is an estate that on the owner's death can be inherited by his 
heir. If there is no heir the estate will escheat to the overlord, 
but it is none the less a fee, because it would have been taken 
by the heir if there had been one. 

The word simple in this connection properly signifies that the 
estate in fee simple is free from qualifications and limitations of 
any kind in its inheritable quality ^ and can be inherited by any 
kind of heirs of the owner, whether his direct descendants or 
collateral relatives, and that it is unlimited in its duration. 
However, this accurate use of the name fee simple has not always 
been followed, for sometimes such expressions are found as ''fee 
simple conditional " and '' fee simple qualified '' to describe in- 
terests when the inheritance or the duration of the estate is 
subject to limitations not known to the true fee simple ; so that 
to distinguish between them and the true fee simple, the latter is 

> 2 PoU. & Maitl., 2d ed., 13. * Co. litt. 1 b. 

31 



32 THE LAW OF BEAL PBOPEBTT 

oocftuonally called the ''fee simple absolute", which is an exact 
equivalent to fee simple in its correct mewiing, the word abso- 
lute adding nothing to the description of the estate. On the 
other hand, in the expressions "fee simple conditional" and 
''fee simple qualified", the word simple has no meaning, for 
those expressions mean no more than "conditional fee" and 
" qualified fee." When used alone, however, fee simple still has 
its true meaning, and in customary usage the word "fee", 
standing alone and unexplained by the context, generally means 
an absolute fee or fee simple. 

An estate in fee simple b the greatest in quantity, for it may^ 
endure forever. It descends from owner to heir and from the 
latter to his heir and so on indefinitely. If the owner transfers 
the estate it continues in the transferee and is inheritable in like 
manner by his heirs. If an owner dies without heirs and with- 
out having disposed of the estate it escheats. The chance of 
escheat is small, however, for, besides the unlikelihood of one 
dying without any heirs at all, the power of disposition of the 
eistate by a conveyance of it during the lifetime of the owner or 
by will at his death enables him to transfer it to another and in 
that manner save it from a threatened escheat. Thus it is quite 
possible and highly probable that an estate in fee simple will 
actually continue as long as our present system of law endures. 
The law, therefore, presumes that it will in fact endure forever.^/ 
Wherever tenure still exists an estate in fee simple, like all 
other estates, is held of a superior, except when the estate 13 
owned by the crown, in England, or by tl^ State, in the United 
States, over whom, of course, there is no superior. The crown 
or State owns the land allodially, but it is customaiy to speak 
of either of them as having an estate in fee simple, to designate 
the amount of its iuterest. In the case of all other owners, in 
jurisdictions where there is tenure, the estate is held by its 
' owner, who is spoken of as tenant in fee simple and who may 
hold by any one of the existing tenures. 

1 ''For the law doth not expect the determination of a fee by his 
^ing without heirs." Pells v. Brown, Cro. Jac. 590, 592. Corrup- 
tion of blood, causing escheat, has been abolished. 
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In the diacussioii of the effect of Quia Emptores upon the 
system of tenure, it was stated that the statute applied only 
when there was a transfer of the ordinary general ownership 
of the property, the kind of ownership that on the owner's death 
descends to his heirs in the usual way and without limitation as 
to the kind of heirs that can inherit.^ The reference was to the 
estate in fee simple. Quia Emptores provided: "And it is 
to wit that this statute extendeth but only to lands holden in 
fee simple/' Hence Quia Emptores applied only to estates 
in fee simple, but to all such, except when owned ^by the 
crown, it did apply, and it had the effect of abolishing 
subinfeudation of fee simple estates and of making them freely 
alienable. 

Ownership of an estate in fee simple gives complete and un- 
limited dominion over the land, save only as all men are 
restricted in the use of their property to prevent wrong and 
injury to their neighbors and the public. A tenant in fee 
^mple may dig the soil, cut the trees, erect and tear down builct- 
ings, in short, conduct himself as owner in full. He has the 
most extensive powers of alienation that are known to the law. 
Hie only rights of a superior to which he is subject are the 
sovereign powers of the State and, where there is tenure, the 
rights of his overlord, now reduced to the remote possibility of 
an escheat. 

Where there is no tenure and land is owned allodially, the 
theory of estates continues to prevail, and the owner is called, 
somewhat anomalously it is true, tenant or owner in fee simple. 
Hie duration of his interest and the extent of his rights are im- 
changed by the abolition of tenure and are still determined by 
the rules formulated under that system. 

In early times, when a lord gave land to a vassal it was usually 
for the vassal's life only, and the estate created endiu^ed until 
the vassal's death, after which the land reverted to the lord 
as before. If it was desired to give the vassal an estate that 
would survive him and pass to his heirs, it was necessaiy to so 
express it when making the conveyance. Thus, if the con- 

I See Chap. 1. 
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veyanoe was simply to "A", it was deemed that no more 
was given than an estate to A himself, that is, one that would 
cease at his death. The heirs of A could not claim any interest 
under a conveyance to A alone. When it was intended that the 
heirs of A should have the land after A's death, as finally became 
customary, it was expressed by making the conveyance to "A 
and his heirs.'^ This would create an estate in the land that 
would continue to exist after A died and that would pass to 
his heirs according to the form of the gift. It was originally 
considered not merely a gift to A which his heirs obtained by 
inheritance, but a gift to A and also at the same time to his 
heirs, they to enjoy it when he was dead.// The heirs were 
regarded as purchasers, and the words "and his heirs" were 
words of purchasey to take by purchase or as purchaser meaning 
to take in any manner other than by descent. Of course the 
vassal could not alien the estate, for the interest of the heirs was 
not his to dispose of. The estate thus transferred by a convey- 
ance to A and his heirs was the fee simple in its original form, 
and the vassal who held it was a tenant, who later became the 
modem tenant in fee simple. 

The word "heirs" in the conveyance referred not only to 
the immediate heirs of the tenant to whom the conveyance was 
made, but to all those who, whether bom or unborn, by any 
possibility might, at however remote a time, become his heirs, 
and the conveyance was regarded as being made to the tenant 
and the whole body of his possible heirs. Thus it became the 
law that to convey an estate that would pass to the tenant's 
heirs on his death it was a bsolutely necessar y to make the 
conveyance to the tenant and his heirs . 

In time the teijant acquired the Qg^t, so far as his heirs were 
concerned, to ali^i^Ae estate. This right being inconsistent 
with the view that the^eirs took the land as purchasers on the 
tenant's death, the theory of the position of the heirs was 
changed, and, since the earlier part of the thirteenth century 
at least, they have been deemed to take no interest at all under 
the conveyance to their ancestor, the tenant. Their only right 
is to take by descent if the estate in fact remains in the ownership 
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of the ancestor at the time of his death. If he has aliened it, the 
heirs have no right or interest in it whatever.^ 

Nevertheless, the old rule about the creation of the fee simple 
remained. It is, therefore, a rigid, imperative requirement of 
the common law that to convey an estate in fee simple the con- 
veyance must be to the alienee ''and his heirs '^ or, if there are- 
two or more alienees, to them "and their heirs." The correct 
form is "to A and his heirs ", or "to A, B, and C and their 
heirs.'' It has long been customary to add the words "and 
assigns forever", as, "to A and his heirs and assigns forever", 
but these words "and assigns forever" are not and never have 
been necessary.^ 

The words "and his heirs" have ceased to be words of pur* 
chase and have become words of limitation, that is, they point 
out the limits of the estate and indicate its quantity. It is these 
words that designate it as an estate in fee simple, and that is 
now their sole office. They givengua^ts to the heirs, whose 
only interest is the p oaaibility o fmheritmg the estate under the 
law of descent*^ ^ 

Under this construction of the meaning of the word " heirs" 
the necessity for its use has become, of course, a mere techni- 
cality, an arbtoatyrule that a particular form of woxds-jnust 
be used to convey a fee simple. The ruleTs, however, perfectly 
weQ settled at common law and is so unyielding that it admits 
of no substitute for "heirs" being used. If a conveyance be 
made "to A" or "to A forever" or "to A in fee simple", in 
none of these cases will A take a fee simple,^ the reason being 
that words of inheritance, as the phrase "and his heirs" is 
termed, are lacking. 

The limitation, by which is meant the language in the con- 
veyance limiting or marking the limits of the estate, must be 
broad enough to include all possible heirs of the purchaser, 
if it is sought to create a fee simple. The proper form, there- 
fore, is "heirsl' in the plural, and it is probably insufficient to 

* See 2 Bla. Com. 55 ; Leake Land Law, 2d ed., 22. 
s Ohallis Real Prop., 3d ed., 221. 

' In eaeh of these oases A would take an estate for life. See Chap. 4» 
Estates for Life. 
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use the word "heir" in the singular.^ The word "and" is 
important. If the conveyance be "to A or his heirs ", it does 
not make a fee simple, because of the imoertainty.' Probably 
the possessive pronoim "his" can be omitted without fatal 
effect, a conveyance "to A and heirs" suiBicing to pass a fee 
simple; but when the conveyance is to two or more, the 
omission of "their ", as, "to A and B and heirs ", makes it in- 
effective, it seems, to pass a fee simple because of the uncertainty 
as to whose heirs are meant.' y 

Notwithstanding the rigid cnaracter of the rule requiring- 
words of inheritance, there are certain exceptions to it. Those 
to be noted here are, first, in devises, or gjfts of realty by wilL 
From the favor shown by the courts to testators (a testator being^ 
one who makes a will), the rule is so far relaxed that if language 
is used in a devise showing an intention on the part of the 
testator to give a fee simple to the devisee (the one to whom a 
devise is made) such will be its effect although the technical word 
^ "heirs" be not used, as, "to A in fee simple ", "to A to have 
and to hold forever ", "to A and his assigns forever" ; in these 
cases A would take a fee simple. There must, however, be 
something to show an intent to give a fee simple. If the devise 
be simply "to A" or "to A and his assigns" it would not give 
a fee simple.^ Secondly, words of inheritance need not be used 
in conveyances to corporations, because they have no heirs. The 
name of the corporation alone as transferee is sufficient, although 
it is customary to insert the words "and its successors." * 

^ See Co. Litt. 8 b, and compare Hargrove's n. 4 theoreto with 2 
Pkes. Est. 9» where it is stated that Haigrove's opinion that '*heir" 
may be suifieient as a namen coUectivum is founded on a mistake, as 
his authorities are all cases of gifts in wills. 

s This would give A a life estate tmless the context required "or*' 
to be construed as "and." Mallory's Case, 5 Co. Ill b, 112 a ; Leake 
Land Law, 2d ed., 120. But compare Challis Real Prop., 3d ed., 221 ; 
Wright v. Wright, 1 Ves. 409, 411. The point seems to be the un- 
certainty of the language. 

• Co. litt. 8 b ; 2 Pres. Est, 10. 

^ A would take only a life estate. Bee Chap. 4, Estates for Life. 

*In a conveyance to a corporation sole, in England, the word 
"successors" must be used in place of heirs; but such corporations 
are unknown in the United States. Reeves Real IVop. § 419. 
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In a Uurge majority of the United States statutes have abol- 
ished the common law rule requiring words of inheritance to 
convey a fee simile, by declaring in effect that a conveyance or 
devise shall operate to pass the entire estate of the transferor 
or testator unless an intention appear to convey a lesser interest. 
The result of these statutes is> with respect to conveyances other 
than wills, to do away with the technical common law require- 
ment that ''heirs" be mentioned, and, with respect to both wills 
and other conveyances, to make it the presumption that a fee 
simple was passed, if the transferor owned so large an estate ; 
which presumption can be overcome only by finding in the 
instrument evidence of an intent to pass a lesser estate. In some 
States the change applies to wills only, and in a number of 
States no change has been made and the common law rule con- 
tinues in force.^ 

ESTATES IN FEE TAIL 

The great families in England have always desired to pre- 
serve their landed estates intact for all time and, therefore, to 
deprive the successive owners of the power of alienating the 
land. When a conveyance in fee simple ceased to give the heirs 
of the transferee any interest, except the possibility of inherit- 
ing, and the estate became alienable so that a tenant in fee 
simple could cut off his heirs by selling the land, it was attempted 
to create another estate, one that would be inheritable and could 
not be aliened so as to deprive the tenant's heirs of their in- 
heritance. To this end conveyances were often made to one 
''and the heirs of his body.'' The person making such a con- 
veyance was known as the djonwr and the one to whom it was 
made as the AcyMe, It was thought that this would create an 
estate that could be inherited only by descendants of the donee, 
and that it would give the heif9 of his body, or his issue, as they 
are called, that is to say his descendants, an interest as donees 

1 See Stim. Amer. Stat. L. S§ 1474, 2808. In Cole v. Lake Co., 54 
K. H. 242, it was said that where the intention to convey a fee simple 
was clear it might be done without the use of the word "heirs" and 
that the common law rule had never become part of the law of New 
Hampshire. This was in the absence of statute. 



C 



x^ 



38 THE LAW OF BEAL PBOPEBTT 

under the conveyance ih the same manner in which the heirs 
of one to whom an estate in fee simple b conveyed had originally 
been deemed to take an interest as pmt^hasers and not merely by 
descent; and that this right of the heirs of the body of the 
donee to receive the estate on the latter's death would be one 
of which he could not deprive them by alienation. 

The estate thus created was a fee, similar in many respects 
to a fee simple but with the important di£Ference that the in- 
heritance of it was confined to a particular dass of heirs of the 
donee, namely, his descendants, his collate ral heirs having no 
possibility of inheriting. If he died leaving no living descend- 
ants, or if at any subsequent time they all became extinct, then 
the estate was at an end, and the donor or, if he was dead, his 
heirs were reinstated in all their rights in the land. Thus the 
inheritance was confined to a particular class of heirs, and the 
estate endured only so long as that dass existed.^ 

However, this device for making an inalienable estate by 
giving the heirs an interest as donees under the conveyance was 
only partially successful. The courts have always favored the 
alienabUity of land, on grounds of public policy, and this bias 
led them to hold that a conveyance to one ''and the heirs of his 
body '* passed a fee on condition of his having heirs of his body. 
Hence die name given to the estate thus transferred was a "con-- 
dUional fee ", or, as often called, a '^fee simple conditioned ", 
as contrasted with a ''fee simple absolute.'' 

It was the law, then, as early as the thirteenth century any- 
way, that if a conveyance was made "to A and the heirs of his 
body'' and A then or subsequently had any issue, he had per- 
formed the condition so as to enable him to transfer to another 
an estate in fee simple. Thus, if X conveyed to A and the 
heirs of his body and A then had a living son or other descend- 
ant or thereafter jssue was bom to A, he could convey an 
entirely valid fee simple. So, if after issue bom A conveyed to 
B and his heirs, B took a fee simple and neither A nor his issue 
nor the donor of the conditional fee had any further interest 

^ On the origin of the oonditional fee, see 3 Holdswortii Hist. "B^pgJ 
Law, 95. y 
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in the land. The issue could not get the land on A's death, 
nor could the donor if A and his issue all died.^ 

It was common for donees of such estates, upon the birth of 
issue, to convey the land in fee simple to another who would im- 
mediately r^oj^SC^Mt in fee simple, and the original donee of 
the conditional fee would now hold the land in fee simple, free 
from all claims of his issue and of the donor. If, however, the 
donee of the conditional fee had no issue, or if he had issue but 
the land was not in fact aliened, in either case his estate re- 
mained a conditional fee, and the inheritance was restricted 
to the heirs of his body ; and in default of them or upon their 
extinction the estate came to an end at his death or that of the 
last of his issue, and the land reverted to the donor or his 
heirs. 

This rather strained construction put by the courts upon en 
gift to a donee and the heirs of his body, conferring upon him, as 
it did, the power to cut off the rights of the issue and of the 
donor, was, of course, displeasing to the great landowners. Conr J 
sequently, they procured the passage in the year 1285 of the] 
statute known as De DonLs Conditionalibus (concerning condi- 
tional gifts), Stat. Westm. II (13 Edw. I), c. 1, which providec 
that upon conveyances of conditional fees "the will of the givei 
according to the form in the deed manifestly expressed shall be 
from henceforth observed, so that they to whom the land was 
given under such condition shall have no power to ali en the land 
so jdvcn, but that it shall remain unto the issue of "the m to whom 
it was given after their deatii^or shall revtrt unto the giver or 

1 If the donee had issue but did not alien and the inheritance 
desoended to the issue, such issue, without having issue, had like i>ower 
to alien in fee simple. 2 Pres. Est. 302. 

If the donee alienated in fee simple before issue was bom and then 
had issue, the alienation bound the issue, because of the ancestor's 
warranty, but did not bind the donor. Hence, the alienee under such 
dreomstances took an estate that was inheritable by heirs in general 
while it continued, but which came to an end on the extinction of the 
issue of the donMMhen the donor or his heirs could recover the land 
from the doned^Htape or his heirs. Co. Litt. 19 a. The estate in 
the huids flN^^^HIb' under such circumstances was the same as 
what wmi^M^^BIf <>^ ^ ^^''^ f^- See Chap. 6, Determinable 
Estal 
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his heirs if issue fail, either by reason that there is no issue at all, 
or if any issue be. it fail by death, the heir of such issue failing/' 

The efiPect of this statute was to take away the donee's power 
to convert the estate into a fee simple upon the birth of issue. 
Notwithstanding any conveyance he might make, after his 
death his issue or, if there was no issue , the d onor c ould re- 
cover the land ; and, if on the donee's death the estate passed to 
his is§lie7no one of them could convey itjao as to cut off the 
rights of the donor and of the rest of the issue. Thus the condi- 
tional fee as known at common law was abolished and a new 
estate created, one that must perpetually descend to the issue 
of the donee as long as there is issue and then revert to the donor 
or his heirs. This new estate is called an edate in fee tail or an 
eskUe in tail. The name is derived from the French taUler, to 
cut, because the inheritance is cut down to a limited dass of 
heirs.^ 

It has been shown that the inheritance of a fee simple is to the 
heirs in general of the tenant and that the inheritance may be 
restricted to the heirs of the body of the tenant, thus making 
the estate a fee tail. In like manner the inheritance of a fee 
tail may be still further restricted to particular classes of heirs 
<^ the body of the donee in tail, thus making different kinds of 
estates in tail. They are named, respectively, fee tail general, 
fee tail general male, fee tail general female, fee tail special, 
fee iaU special male, sjoAfee iaU special female. 

Fee tail general occurs ¥dien the limitation is to all the heirs of 
the body of the donee, male and female, induding the whole 
body of descendants of the donee in tafl; thus, ^to A and 
the heirs (tf his body." This is the estate in taQ already de- 
scribed. 

In fee tail general male the limitatkm is to only the male 
hdrs of the body , thus ezduding female descendants of the donee 
from the inheritance; thus, "to A and the heirs male of his 
body.'* 

Fee tail general female is like fee tail geneial male enxpt 
diat only femak descendants of the donee can inherit and the 

' lit. Ten. f 1& 
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males are excluded. The limitation is "to A and the heirs 
female of his body." 

In fee tail special the inheritance is limited to the heirs of 
the body of the donee by a particular wife (or husband when the 
donee is a woman) ; thus, '' to A and the heirs of his body which 
he shall beget on the body of his wife B ", or, if A and B are 
not married at the time of the conveyance, "to A and the heirs 
of his body which he shall beget on the body of B." A fee tail 
special is also created by a conveyance to a man and woman who 
are married or may lawfully marry and the heirs of their bodies ; 
as, "to A and B and the heirs of their two bodies begotten." 

Fee tail special male is a special tail by which the inheritance 
b confined to the male heirs of one by a particular wife (or 
husband) or of the bodies of two donees ; fee tail special female 
13 similar except that only female heirs can inherit : thus, "to 
A and the heirs male (or female, as the case may be) which he 
shall beget on the body of his wife B", or, "to A and B and the 
heirs male (or female, as the case may be) of their two bodies 
begotten." Fee tail general female and fee tail special female 
are very rarely, if ever, found in practice, but there is no doubt 
of their legality. 

It is only in estates in tail that the law allows the inheritance 
to be confined to the heirs of one sex. There cannot be an estate 
inheritable by male heirs in general, collateral as well as heirs 
of the body, excluding females, or the reverse. Thus, "to A 
and his heirs male" would create a fee simple, the word "male" 
being rejected as meaningless.^ 

An estate in tail can be inherited from the donee by 
only an heir of the body of the donee. If, however, it has 
descended to one of the donee's issue who is tenant in tail the 
estate can be inherited from this tenant by a collateral heir of " 
the latter, provided such collateral heir is also an heir of the 
body of the original donee in tail. In other words, the in 

* Lit. Ten. § 31. But see Co. Litt. 27 a; that a devise to a man 
and his heirs male is an estate tail by oonstruotion, the law supplying 
the words " of hia body." See on dassifioation of estates tail, Challis 
Real Ptop.. 3d ed., 290. 



42 THE LAW OF B£AL PBOPERT 

heritance may descend to any of the heirs 

original donee who are of the class specified in the limitation;' 
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ong the members of the class, all being issue of the donee, 
inheritance may be collateral as well as direct; and, subject 
to the principle that the inheritance shall never go out of the 
class, the rules of descent are the same in fee tail as in fee simple. 

As it is necessary at common law to use words of inheritance 
to convey a fee simple, so it is likewise necessary to* use them 
to make a fee tail, because the latter is an inheritable estate ; ^ 
and to make a fee tail there must also be used ^' words of pro- 
creation ", by which is meant the phrase "of the body" or other 
equivalent words. The words of inheritance are necessary to 
miake the estate a fee and the words of procreation to make it 
an estate in tail. The rule in respect to the words of procreation 
permits phrases equivalent to "of the body" to be used, as, 
" to A and to his heirs which he shall beget of his wife ", * and 
in wills there is the same relaxation of the rule requiring words 
of inheritance that there is with respect to estates in fee simple ; 
so that if in a will language is used showing an intent to create 
a fee tail, such intent will be given effect even though technical 
words of inheritance be not used. 

As the Statute of Quia Emptores applies only to estates in 
fee simple, whenever an estate in fee tail is created the donee 
holds of the donor, a new tenure being created between them. 

The effect of the Statute De Donis was to make estates in 
tail inalienable and so to take them out of commerce. Many 
evils resulted, "and the same was attempted and endeavored 
to be remedied at divers parliaments and divers bills were ex- 
hibited accordingly . . . but they were always on one pre- 
tence or another rejected." ' In default of parliamentary 
action, the courts undertook to remedy the evil, and finally, in 
1473, nearly two hundred years after the passage of De Donis, 
it was held in the famous Taltarum's Case ^ that a tenant in fee 

» Co. Titt. 20 a. « Co. litt. 20 b. 

» Mildmay's Case, 6 Co. 40 a, b. 

* Year Book 12 Edw. IV. pi. 25, f. 19. See Digby Real Prop., 6th 
ed., 255-258; Challis Real Prop., 3d ed.. Chap. 21. 
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tail could, noi « it. mthUi .: t; • statute De Donis, convey a fee 
simple estau: ui iLc laiid oy intans of a common recovery. This 
was a collusive and fictitious action to recover th)»iand brought 
by the person to whom it .was to be conveyed against the tenant 
in tail. As the proceeding and the doctrines upon which it was 
based are now obsolete, it is sufficient to say of it that the action 
resulted in a judgment by default in favor of the one who 
brought the action, by virtue of which he obtained the land in 
fee simple, cutting off all rights of the tenant in tail and his issue 
and of the donor and his heirs. The whole proceeding was 
understood by the court and all the parties to it to be collusive. 
It was a piece of judicial legislation^ but it remained the law 
for over three hundred years and enabled a tenant in tail to 
effectually put an end to the estate and convey the land in fee 
simple.^ 

Another method later employed to accomplish the same 
object, but less effectively, was Bifine. This also was a collusive 
action brought against the tenant in tail by the person to whom 
an estate in fee simple was to be conveyed; but, instead of 
judgment by default being taken, the parties compromised 
the case with the consent of the court, and it was entered on the 
record that the action was settled and the ownership of the 
land was admitted and established to be in the one bringing 
the action. It was ultimately settled by a statute of Henry 
VIII * that a fine would cut off all the rights of the issue of the 
original donee in tail but would not affect the right of the donor 
of the estate or his heirs lo have the land revert to him or them 
upon the death of all the issue of the donee. 

When an estate in tail was thus brought to an end it was said 
to be barred. The cumbersome and expensive processes of fines 
and recoveries remained in England the only methods of barring 
entails until in 1834 statutory means of barring entails by a 
deed of the tenant in tail were provided and fines and recov- 

1 A reoovory also barred remaindermen. For a description of a 
common recovery, see 2 Bla. Com. 357 et seq. 

>32 Hen. VIII, c. 36 (1540). Nor did the fine bar remaindermen. 
The fine is described in 2 Bla. Com. 348 et seq. 
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eries abolished.^ In the early histoiy of some of the colonies 
and States ^ fines and recoveries were recognized, but they are 
now abolished or obsolete. 

In the United States there are several different results in 
regard to the estate in tail. In a few States the Statute De 
Donis is not in force and the common law conditional fee exists.* 
In a number of States there are no statutes on the subject. 
The logical conclusion would seem to be that the estate tail 
exists in full vigor ; but it may, perhaps, be doubted whether 
the courts of such States would so hold. It is possible that in 
these jurisdictions it would be held that a conveyance to one 
and the heirs of his body would make a fee simple, or, if a fee 
tail was created, that the tenant in tail could convey the land 
in fee simple. In several States the estate in tail is recognized 
and exists, but the tenant in taQ is allowed by statute to convey 
the land in fee simple by an ordinary conveyance. In a few 
other States a conveyance that would at common law and under 
De Donis create an estate in tail gives the donee an estate 
that endures for his life only and then the land passes in fee 
simple to the person to whom the estate would pass at common 
law on the death of the first donee, or to the children or descend- 
ants of the first donee. In many States the estate in tail is 
abolished and a conveyance that would at common law and 
under De Donis create a fee tail gives the donee a fee simple.^ 

The rights and powers of a tenant in tail with respect t# 
the use of the property are like those of a tenant in fee simpIeJr 

* 3 & 4 Wm. rV, 0. 74. « See Reeves Real Prop. § 429. j 
>SeeGTayPerp.,3ded.,{19,n.8; Pierson v. Lane, 60 la. 60 ; Jorda4 

9. Roach, 32 Miss. 481, 617 ; Burnett v. Burnett, 17 8. C. 545 ; HolmaA 

». Wesner, 67 S. C. 307. T 

« Stim. Amer. Stat. L. { 1313 ; see Reeves Real Prop. § 432. \ 

* The ease of tenant in tail after possibility of issue extinct is conf 
sidered in connection with life estates. Chap. 4. The general sub^ 
ject of the rights and powers of the different tenants with respect ta 
the use of the property is treated in Chap. 13, Natural Rights, and 
Chap. 22, Waste. 
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CHAPTER IV 

ESTATES FOR LIFE — ESTATES PUR AUTRE VIE 
— ESTATES IN TAIL AFTER POSSIBILITY OF 
ISSUE EXTINCT — ESTATES OF FREEHOLD AND 
LESS THAN FREEHOLD — EST ATES AT WILL- 
ESTATES FOR YEARS 

ESTATES FOB LIFE 

The esUde for life or life estate was known to the law very 
anciently and before the two estates in fee. Next to them, it 
was the estate of greatest importance in the older law. A life 
estate is one to continue during the existence of a designated life 
or lives. Thus, if A has an estate that is to last while he lives 
or while B lives or while B and C or either of them live and 
the estate is to come to an end when the person or persons whose 
Kves are to measure the duration of the estate die, in either of 
these cases A has a life estate. 

Like the two estates in fee it is held on a tenure, and the 
Statute of Quia Emptores does not apply to it because the opera- 
tion of that act is confined to fees simple. Hence, a conveyance 
for life creates a tenure between the parties to the transaction.^ 
The owner of a life estate is a tenant and is known as tenant 
for life. Even where tenure is abolished the phraseology of the 
system of tenure and estates continues and the terms life estate 
and tenant for life are still employed. 

The life estate differs from the fee simple and the fee tail 
in respect to quantity, the quantity of the life estate being less 
than that of either of the two fees because the life estate is 
shorter in duration. It lasts during a life or lives only and 
does not continue indefinitely from generation to generation and 

1 See Chaps. 1 and 3. 
45 
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pass forever from ancestor to heir, as do the inheritable estates 
so long as there are heirs who can inherit. No life estate can in 
any event continue beyond the death of the persons whose lives 
limit its existence. Nevertheless, a tenant for life is not a mere 
usufructuary of the land, one who has only a right to use an- 
other's land. A life tenant is the actual owner of an estate in 
the land just as a tenant in fee simple is owner of an estate 
therein. The quantity of a fee is greater, but the quality of 
ownership pertains to both tenants in the same manner.^ 

A tenant for life is, then, an owner in the ^ full sense of the 
word but an owner of an estate limited as to the time of its 
duration. This temporary nature of his ownership affects his 
rights and powers with respect to the use of the property. The 
estate of a tenant in fee simple is perpetual, and he has a right> 
therefore, to do as he chooses with the land. With a tenant for 
life it is otherwise. As his estate is limited in duration, some 
other owner of another estate must follow the life tenant in the 
right to the use of the land. Such later owner is entitled to 
have his interests in the property safeguarded. The law, 
therefore, will not permit a life tenant to do acts that lessen the 
value of the land as a piece of property, or, in the technical lan- 
guage of the law, to commit voaste, although he may, of course, 
use it, cultivate it, and make his profit therefrc^m ; but he has no 
right, for example, to destroy the buildings on the premises or 
to strip them of the timber when that impairs the value of the 
land.^ He has, however, the right to take from the land reason- 
ably sufficient timber, under the name of estovers (French, 
necessaries), to repair the buildings, fences, hedges, and all im- 
plements of husbandry, and for firewood in the house. The right 
must be exercised reasonably, so as to do as little damage as may 
be to the property; as, for example, the tenant may not cut 
fruit or ornamental trees for estovers, nor any living timber 
while there is dead timber proper and sufficient for his purposes.' 

1 See Chap. 2, Estates in General. > See Chap. 22. 

'Estovers are also sometimes called by the Anglo-Saxon name 
botes and divided into house-bote or fire-bote, hay-bote or hedge-bote, 
plough-bote, and cart-bote. Co. Litt. 41 b, 53 b ; 2 Bla. Com. 35. 
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After the termination of a life estate all interest of the tenant 
in the land ceases, and neither he nor his personal representar 
tive would normally have a right thereafter to gather crops grow- 
ing on the premises. As, however, the tenant can never know 
when a life estate will end, it is deemed just to him and a 
beneficial encouragement to agriculture to give him, if living, or, 
if not, his personal representative, the right to enter upon the 
land after the. estate is ended and gather growing crops planted 
by the tenant while in possession and to delay the entry for that 
purpose until the crops have ripened. Crops that may be so 
taken are kncmn as emblements. Only crops that are annually 
cultivated and that mature within a year from the time of plant- 
mg are emblAients,^ thus excluding roots and trees not annual 
and their f rat and growing grass ; but the products of certain 
permanently growing roots, as, hops ' and turpentine trees,' 
are emblements, as being within the principle, because they 
require annual cultivation and labor to reap a profit from them. 
As the basis of the right is the impossibility of knowing when the 
estate wiU end and the hardship of the tenant's losing his labor 
by an imexpected termination of his interest, the reason of the 
rule does not apply when the estate is brought to an end by his 
own act, and in such a case the tenant has no right to take 
emblements.^ The tenant for life, or his personal representative, 
also has the right to take from the premises, within a reasonable 
time after the end of the term, the fixtures attached by him.^ 

Estates for life are divided int o conventional and legal estates.. 
The former are those created by the acts or conventions of the 
parties ; the latter, those created by operation of law. Con- 
ventional estates are themselves divided into estates for the life of 
the teDan^^sfiHl estates held by the tenant for the life of another 
or the liited|[ others, and there may be combinations of these 
two. uHpb®^ '^'^y ^ ^^ estate to A for his own life, an 

iM^Mreld, 5 B. & Ad. 105. 

jMHHt Atwood, Cro. Car. 515. 

MHplfcNatt, 65 N. C. 63. 

S^HTColfax, 10 N. J. Law, 128 ; Davis v. Eyton, 7 Bing. 154. 

iM^Bp. 2, Fixtures. 
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estate to A for the joint lives of A and B, and an estate to A for 
the lives of A and B. The hist two are not the same. An 
estate to A for the joint lives of A and B is a single estate in A 
and continues only while both live ; while if an estate be given 
to A for the lives of A and B, it also is a single estate in A but is 
for the two lives and that of the survivor of them, and if A 
dies first the estate continues as an estate for the life of B, while 
if B dies first the estate continues as one for A's own life.^ An 
estate to A for the lives of B and C endures while either B or C 
lives, but if it were for the joint lives of B and C it would ter- 
minate when either B or C died. The term '^ estate for life ", 
unexplained, generally imports an estate for the tenant's own 
life, when the context does not require a different meaning, 
but it is properly used for all kinds of life estates.' 

The tedmical common law name applied to a conveyance 
creating any estate less than a fee is a lease; the one making 
the lease is leeeor and the tenant to whom the estate is con- 
veyed is lessee.^ 

A conventional estate for the lessee's own life may arise in 
several different ways.^ It may be created, of course, by an 
express limitation in the conveyance, as, a lease 'Ho A for his 
life" ; and, as an estate for the lessee's own life is favored by 
the courts over an estate for the life of another, a lease ''to A 
for life ", without stating whose life, means for A's own life, 
if the lessor could lawfully convey so much. So, if A, being 
tenant in fee simple, leases "to B for life ", it gives B an estate 
for his own life, for a tenant in fee simple has a right to con- 
vey a fee simple or any lesser estate ; but if A is tenant in fee 
tail and leases "to B for life", it will be construed to mean an 
estate for A's life, because, on accoimt of t^|jrf|kts of the 
issue of a tenant in tail and of the donor, it vH^B^ wrong 
for a tenant in tail to make a lease that might ^^^Hweyond 
his own life, and it will be presumed, if posfflbfl^^^^pnrong 
is not intended.^ 

1 Rosse's Case, 5 Co. 13 a; lit. Ten. ( 56; Co. lit 
* lit. Ten. t 56. * lit. Ten. t 

« See ChaUifl Real Pirop., 3d ed., 341. • Co. litt. 42 
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An estate for the lessee's life may also be created by the 
faOure to make any other valid limitation. At cotnmon law a 
conveyance made simply ''to A'' gives A the largest possible 
estate, which is a life estate. It cannot be a fee because no 
words of inheritance are used. It is the same if the limitation 
be "to A forever'* or "to A in fee simple." At common law 
an attempt to pass a fee without using words of inheritance 
creates only a life estate.^ It should, however, be remembered * 
that the rule requiring words of inheritance to convey a fee is 
subject to certaiQ exceptions and also that the rule itself has 
been rather generally abolished by statute, so that now in most 
jurisdictions a conveyance "to A in fee simple" or "to A 
forever" or simply "to A" would give him a fee simple. 

Finally, an estate for the tenant's own life may be created 
by the assigmnent or transfer of an estate for the life of another 
to the person whose life measures the duration of the estate. 
Thus, if A holds an estate for the life of B and the estate is as- 
signed to B, the latter now has an estate for his own life. 

An estate for the tenant's own life comes to an end when 
the tenant dies, and, of course, no questions can arise as to the 
disposition of the estate thereafter. 

ESTATES PUR AUTRE VIE 

An estate for the life of another or the lives of others is 
known as an estate yur avire vie. He who holds such an estate 
is called tenant pur autre vie and the person whose life measures 
the duration of the estate is called the cestui que tie. Perhaps 
the original ' and probably always the more conmion method 
of creating an estate pur autre vie is by the assignment of an 
ensting estate for the tenant's own life. If A holds an estate 
for his life and assigns that estate to B, the latter now has an 
estate for the life of A, which is an estate pur autre vie. It 
may also be created by limitation in the lease ; as, when an 

1 See Chap. 3, Fee Simple. Co. litt. 42 a ; Lit. Ten. § 283. 

• See Chap. 3, Fee Simple. 

* ChalMB Real Plrop., 3d ed., 60. 
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estate is expressly conveyed to A for the life of B, or for the 
lives of B and C, or for the lives of A, B, and C.^ 

An estate pur autre vie is terminated by the death of the 
cestui que vie^ whether the tenant be living or not. If the 
tenant dies while the cestui que vie is still living, the estate 
continues and must be disposed of in some way. It cannot g'> 
by descent to the tenant's heirs because it is only a life estate 
and not inheritable ; it cannot escheat because only estates in 
fee simple escheat ; it cannot pass to the personal representative 
of the tenant because the estate is real property and personal 
representatives succeed to personalty only. The common law, 
therefore, considered the estate to be vacant and, for lack of 
any other way to dispose of it, allowed it to be seized and appro- 
priated by the first person who could enter upon the land during 
I the life of the cestui que vie ; Vhich person so taking possession 
was known as general occupant.^ 

. It was possible, however, to prevent a general occupancy by 
making the lease to the lessee and his heirs during the life of the 
cestui que vie. If it was " to A for the life of B ", the doctrine 
of general occupancy applied, but if the lease was made ''to A 
and his heirs for the life of B ", and A died during B's lifetime, 
A's heirs were entitled to enter upon the land and hold the estate 
while B lived. The heirs did not take as heirs by descent,' be- 
cause the estate was not of indefinite duration and could not pos- 
sibly endure forever and, therefore, was not a fee, and the word 
heirs was not a word of limitation and did not make the estate 
inheritable. The heirs took as occupants and by virtue of bein^ 

' See supra. 

* Co. litt. 41 b ; 2 Bla. Com. 259. But when the kin^ ba<^ t^e 
reversion of the land there oould be no right of ocoup'*noy, id. There 
ootdd be no general oceapanoy of incorporeal hereditaments. See 
Chap. 15, Extinction of Incorporeal Real P^perty. In actual prac- 
tice it must have been very rarely that anyone other than some natural 
successor of the tenant, as, his heir or other member of his family, ac- 
quired a title as general occupant. The real object of the Statute of 
Frauds in abolisUng general ocouiuuicy was to maj^e the estate assets. 
See Challis Real Prop., 3d ed., 358, n., 359, n. 

* But see Doe o. Martm, 2 W. Bhk. 1148, 1150, where it is said that 
the estate goes to the heir by descent as a descendible freehold. 
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i»* Pit:*: i.\ tht !• .^. They were known as apecicd occupants tcl 
d- •' if J. 5; tr '^ni from a general occupant.^ I 

. 't^^s as to occupanqy applied to the assignment 
€ ^ \- existing estate for life as to the original creation 

♦: I . M. ( ? tt- by lease. Thus, if A held an estate for his own 
'»fe 11. •' f»ss;':aed it to B, the latter had an estate pur autre 
Vic '^i kh \y i . sijbject t» general occupancy unless it was as- 
signed to '*B and his heirs/' So, also, if an estate pur autre 
vie was leased or assigned either to A alone or to A and his 
heirs, and A assigned to B or to B and his heirs, the same doc- 
trines as to occupancy applied in the case of the death of B 
before the termination of the estate. The fact that on a lease 
or assignment of an estate pur autre vie a special occupant was 

^ So, likewise, any particular cla8«; of heirs to which an estate tail 
oould be limited, as, heirs of the body or heirs male of the body, etc., 
mi^^t be named as special occupants and the right to occupy confined 
to them. See Low v. Burron, 3 P. Wms. 262 ; Feame Rem. 496 ; 1 
Reeves Real Prop. 614, n. 2. It has been disputed whether, if a lease 
were to one and his executors or administrators for the life of another, 
the lessee's personal representatives oould, at common law, take it as 
special occupants in the event of the death of the lessee during the life- 
time of the cestui que vie, the difficulty supposed to exist being the real 
property nature of the estate and that there would be a gap between 
the death of the tenant and the accruing of the title of the personal 
representative, which, it is said, does not commence instanter. See 
Campbell v. Sandys,. 1 Sch. & Lef . 281 ; Chailis Real Prop., 3d ed., 
359. While this view perhaps accords with strictly feudal notions of 
tenure and the rights of the overlord (see Chailis Real Prop., let ed., 
288-289), it seems that the weight of modem opinion favors the doctrine 
that the x>er8onal representative could be sx>ecial occupant. See Sugd. 
Pow. 233, n ; Ripley v. Waterworth, 7 Ves. Jr. 425, 444r-448. The ob- 
jection of the interval between the tenant's death and the beginning of 
his successor's title has never been regarded as an objection in the 
oascK of « t|ie general occupant, for the freehold can be placed in abey- 
ance by act of«ihe law. Chailis Real Prop., 3d ed., 101; Co. Litt. 
342 b. Compare the case of the abeyance of the freehold on the death 
of a parson until another be made parson. lit. Ten. § 647. It 
would seem that no occupant's title could begin until he took posses- 
sion. Query, whether it then can be regarded as relating back to the 
deatii of the tenant? However, the question seems to have lost all 
importance, in England anyway, since the XMtssage of the statutes 
decJing with the disposition of estates pur autre vie on the death of 
the tenant; although it may be that it can arise in some American 
States. . 
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/named did not prevent the tenant from assigning his estate so 
I as to cut off the rights of the special occupant.^ 

These common law rules of occupancy were changed by the 
Statute of Frauds and a statute of George II ' so that estates 
pur autre vie can be devised by will, they not having been de- 
visable at common law. If not devised and there is no special 
occupant, they go to the personal representative of the tenant 
to be applied and distributed in the same manner as the personal 
estate.' The result in England is that general occupancy is 
abolished ^ and an estate pur autre vie goes to the devisee or, 
if there is none, then, in the absence of a special occupant, to 
the personal .representative of the tenant, in which latter case 
the estate becomes personal property after the tenant's death. 

In the United States legislation on the subject of estates 
pur autre vie varies. In some States they are by statute con- 
verted into personal property after the tenant's death and pass 
to hb personal representative to be administered, and in others 
they remain realty and are made inheritable by the tenant's 
heirs, of course only so long as the cestui que vie lives. Hie 
result in such States is the abolition of special as well as general 
occupancy. In those, of which there are some, where there are 
no statutes specifically dealing with estates pur autre vie, the 
common law rules would seem to be in force except as they may 
be modified by general statutory provisions as to property rights 
and the disposition thereof and by such English statutes on the 
subject as may have been adopted. It is probable that in all 
States of the Union estates pur autre vie may be disposed of by 
will, whether a special occupant is named or not ; and it is at 

^ See Co. Litt. 41 b. 

s29Car. 11,0.3, {12; 14 Geo. II, o. 20, { 9. 

* These provisions were substantially re-enaoted by the Wills Act, 
7 Wm. IV & 1 Viot., c. 26, {{ 3, 6. As a result of these statutes It 
is immaterial to inquire in England whether personal representatives 
can be special oooupants, because if named as such they would take 
under the statutes if they oould not imder the common law. 

* Co. Litt. 41 b, n. 5. But it has been suggested that general oooa- 
pan<^ may still be possible during the interval between the death 
testate of a tenant pur autre vie and the grant of administration. 
ChaUis Real Prop., 3d ed., 362. 
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least doubtful whether tr- ^rK^trine o* general occupancy pre- 
vails in any State, althoufr ... soui en oial occupant, if named, 
is still entitled, in the ab>'^ ' » of a . nl otherwise disposing of 
the estate.^ 

ESTATES IN TAIL AFIER POSSIBILITY OF ISSX7E EXTINCT 

The estate in tail after paesibiiity of issue extinct is a life 
estate created by law. It occurs when a tenant holds an estate 
in special tail and the other person from whom the issue was 
to come is dead and there is no living issue to inherit the estate. 
As an example, if an estate has been conveyed to A and the heirs 
of his body by his wife B, and B is now dead without leaving 
issue, or having left issue which is now dead, A is tenant in 
tail after possibility of issue extinct, because there can never 
be any issue capable of inheriting the estate. A is, in effect, a 
tenant for life and the law so regards him, giving him the same 
rights as other life tenants and imposing on him the same duties, 
except that he is not to the same extent subject to liability for 
waste.^ 

ESTATES OF FREEHOLD AND LESS THAN FREEHOLD 

An estate of freehold meant originally any estate held by a 
free tenure,? but it has now for centuries had the technical 

^ See Stim. Amer. Stat. L. §§ 1310, 1335, 2630. The fact that at 
oonunon law the tenant oould bar the special occupant by an assign- 
ment of the estate seems to enable the tenant to do so by will where he 
has aeqiiired the power of willing the estate by virtue of general statu- 
tory provisions giving power to dispose of all property by will, even 
in the absence of any reference to special occupants or estates pur autre 
'▼le. 

•Lit. Ten. t§ 82-34; Co. litt. 27 b-28 b; 2 Bla. Com. 124. As 
to liability for waste of tenant in tail after possibility of issue extinct, 
see Chap. 22. It seems theoretically possible for an estate in tail 
after possibility of issue extinct to exist in those American States that 
permit estates in tail to be created but give the tenant in tail power to 
oonvoy in fee simple ; but such estates would be extremdy rarely, if 
ever, foimd in the United States. Other legal life estates, the hus- 
band's marital estate, curtesy, and dower, are considered in Chap. 21, 
Bights in Real Property Gained through Marriage. 

* See Chap. 1. 



54 THE LAW OF REAL PROPERTY 

meaning of an estate as large or larger than an estate for life. 
The estates hitherto examined, in fee simple, in tail, and for life, 
are all, therefore, freehold estates. Although the word free- 
hold is sometimes used as referring especially to a life estate, 
thb use of the word is not common now, at least in the United 
States.^ When the books speak of " the freehold '* the interest 
of a freehold owner is meant. Any estate smaller in quantity 
than a life estate is an estate less than freehold.^ 

ESTATES AT WILL 

The oldest of the estates less than freehold is the estate at 
will} Such an estate exists when land is let by one man, the 
lessor, to another man, the lessee, to be held by the lessee until 
the lessor or the lessee determines and ends the estate, there 
being no obligation on the part of either to continue it for any 
certain or determinate period. 

The estate must be created by agreement, express or im- 
plied, between the parties. A letting expressly at the will of the 
parties creates the estate, of course. It may also arise by impli- 
cation, as, for example, when an attempt is made to create some 
larger estate but the attempt fails because of a defect in the 
conveyance or other means employed for the piupose. If the 
one to whom the ineffective conveyance was made has entered 
on the land in pursuance thereof, he is in possession with the 
consent of the owner and becomes a tenant at will, since no other 
estate has been created. A mere permission to occupy without 
paying any rent and without setting any definite term would 
make the occupant a tenant at will ; ^ and, in general, whenever 
one man is in possession as tenant of the land of another vnth the 

^ This use of the word is probably a smrvival from the tune when the 
life estate was the only form of freehold interest, for it seems to have 
been the earliest form. See 1 Reeves Real Prop. 624. 

* Estates in England held by a copyhold tenure are not freehold, 
although they are commonly for life or in fee, beeanse copyhold in its 
origin was an unfree tenure. Bee Chap. 1. There are no copyholds 
in the United States. 

> Challis Real Prop., 3d ed., 63. 

« Lamed v. Hudson, 60 N. Y. 102. 
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latter's consent, e3q)ress or implied, and without any freehold 
interest or any certain term, there is a tenancy at will. A 
mere occupancy, however, of one man's land by another 
without the former's consent will not bring this estate into 
exbtence.^ 

Every estate at will is at the will of both parties. Even if it 
be expressly declared to be at the will of one party the law 
will imply that it is to be at the will of the other party also.^ 
If, however, a lease be made such as to give to the lessee any 
estate known to the law, other than an estate at will, and the 
estate is declared to be determinable at the will of the lessor, 
the lessee will take an estate of the kind transferred subject to 
its being terminated by the lessor at his option. Thus, a co^« 
veyance from A to B, to be terminated whenever A shall choose, 
woulJgive B at least a life estate, subject to A's right to end it 
at his will ; * while a lease f rom A to B at the will of A would 
create a tenancy at will, terminable at the will of either party. 
The distinction is that in the former example the language of 
the conveyance first gives, at common law, an estate for life and 
then words are added giving the option to prematurely terminate 
it, but in the latter case the provision that the lease is to be at 
the will of the lessor is incorporated immediately into the de- 
scription of the interest conveyed and thereby limits it to an 
estate at will. 

The estate of a tenant at will is not strictly a true estate 
at all.^ It is said that he has a ''mere scintilla of interest." ^ 
His relation to his lessor is personal only, and there is no tenure 
between them.* Hence the tenant cannot assign his interest, 
although, if he attempt to assign, the lessor may make the 
assignee his tenant by recognizing him as such and thus in 
effect affirm the assignment.^ The estate of tenant at will is of 
so temporary and imsubstantial a nature that he is not held 

» Reeves Real Prop. § 660. • Co. Litt. 56 a. 

* Reeves Real Prop. § 659 ; Co. Idtt. 42 a, and ^. Beeson v. Burton^ 
12 C. B. 647. 

4 Challis Real Prop., 3d ed.. 63. » Reeves Real Prop. ( 661. 

• Lit. Ten. § 132 ; Co. litt. 63, 93 b. 

» Tiffany Real Prop. § 55 ; Reeves Real Prop. $ 661. 
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liable for waste, although he is liable as for a trespass for acts of 
destruction voluntarily done to the premises. Nevertheless, the 
tenant at will has a right, so long as his holding continues, to 
use the land in the ordinary and lawful way, as, to cultivate it 
and enjoy the profits of it and to lease it to his own tenants 
at will ; ^ subject, of course, to the right of the original lessor 
to terminate the estate. A tenant at will has the same rights 
as a tenant for life to estovers and e mbleme nts, but he is not 
entitled to the latter when the estate i s^nded by his ow n volun- 
, tiktyjict. He has a right, also, to take from the premises 
within a reasonable time after his tenancy is ended the fixtives 
attached by him.^ 

The estate at will as known to the conunon law depends upon 
the continuanflce of the mutual agreement of the parties. Hence 
either can terminate it at any time by any act showing an intent 
to do so or necessarily involving the termination of his will that 
the estate should endure. Thus, if the lessor sells or leases the 
premises to a third person or enters and. takes possession of 
them, the estate is brought to an end. It is so, also, if the 
tenant abandons the premises, attempts to assign his estate, 
expressly denies the lessor's title, or does any act amounting 
to an assertion of title in himself or a third person ; and if the 
tenant commits voluntary acts of waste he brings the estate 
to an end and makes himself liable in trespass.' If the parties 
agree that the estate shall end or either gives a notice to that 
effect or either dies, the tenancy is terminated. 

The conmion law did not require that the notice to end an 
estate at will be given at any specified length of time before 
the termination of the estate. Either lessor or lessee could 
terminate it at any instant by a notice to take effect at once, 
and the estate then ended immediately. 

Hardship sometimes resulted from the abrupt ending of an 
estate at will without previous notice, and in some of the United 
States statutes have required that when such an estate is ended 

1 Doe V. Carter, 9 Q. B. 863 ; Austin v. Thompson, 45 N. H. 113. 

* See Chap. 2, Fixtures. 

> Phillips V. Covert, 7 Johns. 1 ; Daniels v. Pond, 21 Pick. 3e7. 
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by notice the latter shall be of a length of time varying, in 
the different States, from a few days to three months. Some- 
times these provisions apply to a notice given by either lessor 
or lessee and sometimes only to a notice by the lessor. The 
statutory provisions for notice may be waived by the parties 
and apply only when the tenancy is terminated by express 
notice. The death of a party or conveyance of the premises or 
other drcmnstances inconsistent with the continuance of the 
estate still bring it to an end as at conmion law.^ 

ESTATES FOR TEARS 

By far the most important of the estates less than freehold 
b the estate for years. It differs from all other estates in that 
the duration of an estate for years is always measured by some 
i^fffinite iLT]H fiYArl pf>rjnH of tini|*^ It may bc f Or ouc Or a liundrcd 
or a thousand or more years, or it may be for a definite period 
of less than a year, as, for six months or a month or a week or a 
day or an hour or less. In either case it is regarded as an estate 
for years. There are no limits to the length of the period allowed 
by law ; but there is the essential requirement tiiat, whatever 
be its duration, an estate for years must be for some definite 
period of time. The law reckons every estate for years, how- 
ever short or long a time it is to continue and though it 
for a period far beyond the pos^ble length of any human life] 
as, for a thousand years, as less in quantity than an estate foi 
life.* * 

As an estate for years is an interest in land it would naturally 
be expected that it would be classed as real property. It is not, 
however, so regarded but is personal property. Estates for 
years have acquired this anomalous character because in the 
earlier history of the law the courts refused to treat the interest 
of the tenant for years as a freehold tenement. The most 

1 Reeves Real Prop. S 662. 

* A few modern statutes have inrovided that terms of years to run 
for oertain long periods shall be deemed freehold interests ; but this 
modifioation is limited in application and, where it ooours, is purely 
stotatory. Bee Stim. Amer. Stat. L. $ 1310. 
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satisfactory explanation of this fact seems to be in part the 
influence of certain doctrines of Roman law and in part the 
employment of estates for years as a form of investment which 
the lessees wished to be able to dispose of by will. As real prop- 
erty could not be devised at common law, the desired end could 
be accomplished only by holding estates for years to be per- 
sonalty. Anyway, whatever the reason, the tenant for years 
■was denied the remedies of a freeholder to recover possession 
lof the land if he was ousted therefrom, and his only recourse 
|was an action on his contract with his lessor. Rights under 
such a contract passed to personal representatives and were 
personal property. The interest of a tenant for years thus 
became fixed as personalty and a chattel, and the name chattel 
real is applied to it to designate its peculiar character as an 
interest in land that is, nevertheless, a chattel. When later a 
new action at law, known as ejectment^ was created for his 
protection, by means of which he could recover possession of 
e land itself, and when finally by statute the lessor was 
eprived of all power to destroy the interest of the lessee in 
he land,^ the lessee had a true estate. His interest, however, 
continued to be and stiU is classed as personalty and on his 
decease passes with his other personal property to his executor 
or administrator.^ 

The estate for years, therefore, was originally no true estate 
at all, for it could not be defended at strict common law by any 
remedy in the courts, and such an interest was not reckoned by 
the common law as an estate.' It has become a legal estate 
by virtue of the changes above mentioned. However, notwith- 
standing the early character of a tenancy for years and the fact 
that it seems not to have been included in the feudal scheme of 
landholding, because not a true estate, an oath of fealty was, 
under the feudal system, incident to the relation of lessor and 
lessee for years, and that relation was spoken of as one of 

< By Stat. 21 Hen. VIII, e. 15, making it impossible for the lessor 
by a fine or recovery to deprive the tenant of his property. 

* See Digby Real Prop., 5th ed., Chap. 3, § 17 ; WiU. Real Prop., 
20th ed., 17-18; 2 Poll. & Maitl., 2d ed., 106-117. 

* Challis Real Rrop., 3d ed., 64. 
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tenure.^ The tenancy for years having become in the course 
of time a true estate, it has been, so to speak, incorporated into 
and assimilated by the feudal scheme and, by analogy to the true 
feudal estates, regarded as an estate held by a tenure. There^ 
foie, as the Statute of Quia Emptores applies only to con- 
veyances in fee simple, a tenure is always created, in theory at 
least, between lessor and lessee when a lease for years is made, 
wherever tenure has not been abolished. From humble 
beginnings the estate for years has grown into a position of 
great importance in the law. It is, however, less in legal quan- 
tity and, in theory of law, in dignity than any freehold estate. 

A lessee for years is spoken of as having a term of years. 
The word term in this phrase may mean the length of time the 
lease b to endure, as, that the term of the lease is, for example, 
twenty years ; but it also may and often does mean the tenant's 
legal interest, namely, the kind of estate he has, as, when it is 
said that one has a term of years in certain land the expression 
may have no reference to the length of time he is to enjoy it 
but only designate his holding as a tenancy for years. The 
sense in which the word is used is ordinarily made clear by the 
context. The lessee himself is known as a termor. The word 
demise, which means a conveyance in fee, for life, or for years,^ 
is commonly used with reference to terms of years. 

A lease for years is a contract for the possession and profits 
of land for a determinate period, usually with the recompense of 
rent, that is, a compensation to be paid to the lessor for the use * 
of the land by the lessee. As it is a mere contract, creating orig- O 
mally no estate at all, at conunon law it could be made orally ; * 
but by the English Statute of Frauds, 29 Car. II, c. 3 (1676), 
it was enacted that terms of years created by parol and not 
put in writing and signed by the party making the same, or 
his agent, should have no other force or effect than to create 
an estate at will ; except leases for a term not exceeding three 

1 Wm. Real Prop., 20th ed., 325^^26 ; lit. Ten. § 132 ; Co. Litt. 67 
b, n. 2, 93 b. Cf. 6 Law Quart. Rev. 69; ChalliB Real Prop., 3d ed., 
424. 

* Co. litt. 301 b. 
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years from the making thereof.^ These two provisions of thb 
act have been generally adopted by statute in the United States, 
the period, however, for which oral leases may be made vary- 
ing in the different States. 

^The statute contained the additional requirement that for oral 
leases to be valid the rent reserved must amount to two-thirds of the 
full iminroved value of the premises. This provision of the statute 
seems to have been wholly disregarded by the English decisions. It 
iias been literally re-enacted in only a few States of the United States 
and in consequence has not often been made the subject of judicial 
remark. Browne Frauds, § 32. 



CHAPTER V 

ESTATES FOR YEARS (CONTINUED) — ESTATES 

FROM YEAR TO YEAR 

ESTATES FOB TEABS (CofUintied) 

Ant agreement of the parties, upon such consideration as to 
make a valid contract and manifesting an intent to create the 
estate, is a good lease. If the term is of such length that a 
written lease is required by statute, any informal writing is suffi- 
cient.^ The traditional and technical comnLon law phrase, 
which is still ordinarily employed, is '^ demise, lease, and to 
farm let/'* "Let" is enough; as, "A hereby lets to B for ten 
years" creates a term of ten years. 

A lease for years may be made to begin on a future day. 
However, a lease for a year or more m^de to begin on a future 
day will not be terminated within a year of its making. Some 
courts have, therefore, held that such a lease if made orally, 
even though it is not for so long a term as to be required to 
be in writing by the section of the Statute of Frauds dealing 
with leases, is, nevertheless, invalid by reason of another 
provision of that statute requiring agreements that by theirl tK 
terms are not to be performed within one year from the makingi 
thereof to be expressed in writing. Other courts hold that the 
provision of the statute concerning agreements not to be 
performed within a year does not apply to leases and that a A 
valid oral lease for a year may be made to begin in the future.^4 

> See Eastman v. Perkins, 111 Mass. 30. 

*JaekBon v. Delacroix, 2 Wend. 433, 438; Co. litt. 45 b; Reeves 
Baal Prop, i 575. 

• Rhodes Fum. Co. v. Weedon, 108 Ala. 252 ; MoCroy v. Toney, 
66 MiBS. 233. 
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At common law a lessee under a demise for years has no estate 
in the land until he enters thereon. So the making of the 
contract is not alone sufficient to make the lessee an actual 
tenant ; it must be followed by entry by him upon the land to 
perfect his estate. His interest between the time of the making 
of the lease and his taking possession is known as his interesse 
termini} It is a present interest, assignable to another, and 
gives him a right to enter at the time fixed by the lease ; but 
the lease itself does not give him possession or an actual estate 
before entry.* At the present day, however, the phrase interesse 
termini is often, perhaps generally, used as meaning the interest 
of a tenant for years, under a lease to begin in the future, 
between the time of making the lease and the commencement 
of the term.* In this sense, also, it b a present, assignable 
interest.* 

To constitute a lease for years the agreement must con- 
template that the lessee is to have the general possession and 
control of the property for the term. Hence, an occupation 
that does not exclude the owner from possession does not 
amount to a tenancy. In conformity witli that doctrine and 
subject to some conflict in the cases, the farming of land on 
shares does not ordinarily make a tenancy. Such a farmer is 
on the land for the purpose of raising a crop, of which he is to 

1 lit. Ten. § 459 ; Co. Litt. 270 a. 

* Co. Litt. 46 b ; Com. Dig., Assignment, A ; id. Estates, By Qrant, 
G 14 ; Bracebridge v. Clowse, 2 Plowd. 420, 423. 

• See 4 Kent Com. 97 ; Wood v, Hubbell, 10 N. Y. 479, 488 ; and 
qf. Tayl. L. & T., 9th ed., |§ 15, 72 ; Reeves Real Prop. § 566. Some- 
times there seems to be a confusion of the two meanings. Cf. Birok- 
head v. Cummins, 33 N. J. Law, 44, 55-56 ; Morrison v, Chicago & N. 
W. Ry. Co., 117 la. 587. The ohange in meaning has, perhaps, resulted 
from the fact that in leases operating under the Statute of Uses the 
effect of the statute is to vest a constructive possession in the lessee 
immediately upon the accrual of his right to i>ossession. It would 
seem that this would be the usual result in leases by the owner of a 
freehold estate, but as, under the English statute anyway, uses 
on a term of years are not executed (see Symson v. Turner, 1 Eq.{ 
Ab. 383, note), it seems that the reasoning cannot apply to subli 
by a tenant for years, where that or a similar statute is in f c 

« Whitney v. Allaire, 1 N. T. 305 ; Edwards v. McLean, 122 
302. 
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receive a certain proportion in return for his labor. He does 
not have an exclusive possession of the land and is rather an 
employee than a tenant. Yet it is a question of construction 
of intent, and he will be held to be a lessee if the agreement 
between the parties by its language or necessary implication 
shows an intention to create the relationship of landlord and 
tenant ; as, when there is an express stipulation that a tenancy 
shall exist, or it is agreed that the owner's share of the crop 
shall be paid him as rent, or when he is to receive a definite 
amount from the crop instead of a proportionate share. It 
seems it is not controlling that technical words of demise be 
used in the contract.^ 

On the same principle, a contract for lodgings must be dis- 
tinguished from a lease for years. A lodger has no term and 
is not a tenant but merely occupies a portion of premises that 
are under the control or in the possession of another. A term 
of years can, of course, be created in a single floor of a building 
or in a suite of rooms or a single room, if the parties so intend ; 
but if the landlord retains his general control and legal posses- 
sion over the entire building so that the occupant of the suite 
or room does not have the exclusive right of possession and 
dominion thereof, there will be no tenancy but only an agree- 
ment for lodgings. Such is the result in the ordinary case of 
the hiring of a room in a lodging house, where the entire build- 
ing is under the inunediate supervision and care of the keeper 
of the house. When a suite in an apartment house is hired, it 
is more uncertain. The relationship of the parties depends 
upon the language of the contract and the circumstances of 
the particular case, as, for example, the amount of control 
retained by the owner of the premises over the hallways and 
entrances to the building.^ If the contract is one for lodgings 

< See Walls v. Plreston, 25 Cal. 59 ; Warner v. Abbey, 112 Mass. 355 ; 
Patnam v. Wise, 1 Hill, 234 ; Walworth v. Jenness, 58 Vt. 670 ; Kelly 
9. Rummerfield, 117 Wise. 620; Reeves Real Prop. § 564; Tayl. 
L. & T., 9th ed., §§ 24-24 a, and the authorities collected in the notes 
thereto. 

>8ee Tavl. L. & T., 9th ed., |66; White 9. Maynard, 111 Mass. 
260. In Oml^r 9. St. George Union, L. R. 7 Q. B. 90, it was suggested 
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only^ it does not create an estate in the land and is not within 
the requirements of the Statute of Frauds as to making leases 
in writing. 

It is often important to distinguish between a lease and 
an agreement to lease in the f utiue. If the contract is an actual 
lease, the lessee gets an interesse termini which later becomes an 
existing estate, and he can obtain possession of the premises 
by an action of ejectment when his right to enter accrues. If, 
however, the agreement is only one to make a lease in the future, 
no estate is created and neither party has any remedy against 
the other except upon the personal contract. Whether the 
contract is a lease or an agreement to make a lease depends 
solely upon the intention of the parties to be gathered from the 
whole instrument and all circiunstances throwing any light upon 
the question, and neither the technical form of the language nor 
the use of the present or future tense is controlling. 

A lease for years of any length can be made by a tenant in 
fee or for life, because a freehold b greater in contemplation of 
law than any term of years however long ; yet, as a!|tenant in 
tail has no power to bind the estate beyond his own lifetime, on 
the death of a tenant in tail who has made a lease for years 
which has not then expired, his heir has an election to confirm 
the lease and make it good or to avoid it; ^ and a lease for 
years by a tenant for life, which is known as a sublease or 
underlecise, is necessarily determined on the death of the lessor.* 

that the posseBsion of the street door might be taken as the criterion ; 
that if the tenants oould oome in and go out only with the permission 
of the landlord, then they were lodgers. 

^ Co. litt. 45 b, 46 a, b. As against the reversioner or remainder- 
man the lease for years of a tenant in tail is, after the death of the 
lessor, simply void. Co. Litt. 45 b, 46 a. By Stat. 32 Hen. VIII, c. 28, 
leases by tenant in tail for terms not exoeeding 21 years or three lives 
were made effectual in law as against the issue in tail. This statute 
was repealed, so far as concerns tenants in tail, by 19 & 20 Vict., 
o. 120, i 35. See Co. litt. 44 a-45 a ; Challis Real Prop., 3d ed., 72-73. 
It would seem that the Stat. 32 Hen. VIII, c. 28, would be in force in 
the United States by virtue of statutes adopting the common law and 
statutes in aid thereof, except so far as repealed or modified by legis- 
lation in this country dealing with estates in tail. 

* Barson v. Mulligan, 191 N. T. 306. See Co. litt. 47 b. The lease 
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A tenant for years, also, can make a valid lease for years. If 
it is for a period less in length than the portion of his own term 
yet to run, it also is called a sublease or underlease. Thus, if 
A b tenant for a term of which ten years are yet to run and he 
leases to B for eight years, A still has left two years of his term 
as tenant of the premises after B's lease expires. B in this 
case has a sublease. A lease for years of less length than the 
remaining ix>rtion of his own term made by a tenant for years 
b a sublease, however small be the portion of the lessor's term 
remaining after the end of the sublease. If, however, there be 
nothing left of the lessor's term, as, when a tenant for years 
conveys to another his entire estate in the whole or a part of the 
premises, that is, his interest for the entire term or the remainder 
of it yet to run, or makes a lease for a period equal to ^ his own 
term, the transaction is an oMiffnmerU of his term.' The new 
lessee becomes the tenant of the original lessor in place of the 
assignor, and no relationship of landlord and tenant exists 
between the assignor and assignee. However, although such is 
the general rule and the ordinary effect of an assignment, if 
the parties so intend the relationship of lessor and lessee can 
exist between assignor and assignee even when the transfer is 
of the assignor's whole term. So far as concerns the legal 
relations of the assignee with the original lessor, the transaction 
constitutes an assignment, but it is a lease as between the 
assignee and the assignor because such was their intention.* 

Is BO absolutely determined that no acceptance of rent or confirmation 
by the remaindemian can make it .good. Miller v. Manwaring, Cro. 
Car. 397. 

^ Fhiok V, Digges, 5 Bligh (n.s.) , 31 ; and it is an assignment although 
the rent reserved in the new lease ia different from that reserved in 
the original lease, and although the second lease provides for forfeiture 
and re-entry for condition broken, and for surrender of the premises 
ui>on expiration of the term. Sexton v, Chicago Storage Co., 129 111. 318. 

' However, some authorities have held that where the interdbt con- 
veyed by the lessee may possibly not endure to the end of the original 
term, there is not a conveyance of the lessee's whole estate, and it is a 
sublease, not an assignment. See Dunlap v. Bullard, 131 Mass, 161 ; 
Collins p. Hasbrouck, 50 N. T. 157. This, however, seems the less 
common view. 

*So, when it is an assignment that makes the covenants in the 
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A tenant at will cannot make a sublease for years that will 
bind, his lessor, because the attempt to do so would be to under- 
take to create a greater estate than his own and hence it would 
be in effect an assignment by him, so that the attempted demise 
by him would itself be a determination of the will and of his 
estate.^ However, the sublease will be a valid contract be- 
tween the parties to it.* 

It is conunon for the parties to a lease to insert therein cove- 
nants in regard to their rights and obligations. They may- 
deal in this way with anything they desire to .expressly regulate 
by contract. As examples of matters often made the subject 
of express agreement may be mentioned the making of repairs 
and the payment of insurance premiums, taxes, and assess- 
ments on the premises ; the renewal and the revaluation of the 
lease ; leaving the premises in good condition at the end of the 
term ; the sale or other disposal of fixtures put in by the ten- 
ant ; the quiet enjoyment of possession of the premises by the 
lessee ; the title and power on the part of the lessor to make the 
lease; assigning and subleasing by lessee; and the payment of 
rent. The meaning and effect of express covenants is deter- 
mined, in general, by the ordinary rules of law governing con- 
tracts. 

In every lease for years, whether sealed or merely written 
or oral, if there is no express covenant • for quiet enjoyment, a 
covenant is implied * by law on the part of the lessor that the 

original lease binding between the original lessor and the assignee and 
there is no reversion left in the assignor. See the authorities col- 
lected in Tayl. L. & T., 9th ed., § 16, notes; and c/. Sexton v. 
Chicago Storage Co., 129 111. 318. 

^ Blimden v. Baugh, Cro. Car. 302 ; Moss v. Qallimore, 1 Dong. 279, 
283. See Chap. 4, Estates at WiU. 

» Holbrook v. Young, 108 Mass. 83. 

'Where there is an express covenant the law will not imply one, 
Sumner t;. Williams, 8 Mass. 162, 201, unless the implied covenant 
is consistent with the express one, Qates v. Caldwell, 7 Mass. 68, or the 
latter is so framed as to merely qualify, enlarge, or restrain the implied 
one. Kent v, Welch, 7 Johns. 258. 

< It is often said that the implied covenants arise from the use of 
technical words of demise. The correct view, however, seems to be 
that covenants arising from the use of certain words are express, by 
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lessee shall have the quiet enjoyment and possession of the prem- 
ises during the continuance of the term. This does not mean 
that the lessor undertakes to protect the lessee against the acts 
of strangers to the title or of simple wrongdoers. He covenants 
only that the lessee shall not be disturbed in the enjoyment of 
the estate during the term by the lessor himself or by persons 
deriving title from him or by anyone having a title superior to 
that of the lessor.* The effect of the covenant for quiet enjoy- 
ment in protecting the lessee against a title paramount to the 
lessor's is, thus, to make the covenant include as part of it an 
undertaking that the lessor has sufficient title and power to 
transfer the estate purported to be conveyed by the lease.* 
If technical words of leasing, such as ''grant and demise'', 
are used a separate covenant that the lessor has power to demise, 
as well as one for quiet enjoyment, is always created ; which 
seems to be an express covenant created by those words.' 

The lease and tibe implied covenants of the lessor give the 
lessee the right to enter upon and take possession of the premises 
at the time fixed by the contract, and the lessee has an action for 
damages against the lessor if kept out of possession by the latter 
' or anyone claiming under him.* Moreover, although at strict 
common law a tenant for years has no actual estate before he 
enters upon the demised land, yet his interesse termini is such 
an interest that he can maintain ejectment to obtain possession 

construction of the meaning of those words, and that the covenant of 
quiet enjo3rment arises simply from the relationship of the parties. 
In a few States, however, legislation has affected the matter. See 
Rawle Govts., 5th ed., |§ 270 et seq. ; Tayl. L. & T., 9th ed., § 252, n. 1 ; 
Reeves Real Prop. §§ 588, 590, n. See Duncklee v, Webber, 151 
Mass. 408 ; Baynes v, Lloyd, (1895) 2 Q. B. Div. 610. 
1 King t^. Reynolds, 67 Ala. 229. 

* See Reeves Real Prop. § 593. It is at least very doubtful, how- 
ever, whether a covenant that the lessor has x>ower to demise will 
be implied, in the absence of technical words of leasing, as distinct 
from the covenant for quiet enjoyment and except as necessarily in- 
volved in the latter. See Rawle Govts., 5th ed., § 274 and notes; 
page 66, n. 4. 

* Stott V. Rutherford, 92 U. 8. 107 ; Rawle Govts., 5th ed., §§272-273. 
See page 66, n. 4. 

* Trull V. Granger, 8 N. Y. 115. 
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of the land from anyone, including the lessor, who may withhold 
it after the lessee's right to enter accrues.^ 

If the lessee is disturbed in his enjoyment of the demised 
premises, by the lessor or by one having paramount title, by acts 
that result in the tenant's enforced removal from all or a part of 
the demised premises or the effectual deprivation of all or a part 
of his leasehold, an efficHon occurs, and the lessee may maintain 
an action for damages against the lessor on the covenant for 
quiet enjoyment. Such an eviction may be actual, as, by the 
physical ousting or dispossession of the tenant from the premises^ 
or a part thereof, or by his yielding to the superior title of an- 
other than the lessor and accepting such other as landlord ; or 
the eviction may be constructive, when the lessor or his succes* 
sor does some act that has the effect of depriving the tenant of 
the full enjoyment of the property, because of which act the ten- 
ant abandons possession of the land or the part of it so affected* 
The act of no one but the original lessor, or his successor in inter* 
est who has become landlord, can be a constructive eviction* 
Such an act done by anyone else may be a wrong for which the 
tenant can maintain an action against the wrongdoer, but it is 
not an eviction for which the lessor is liable. Examples of 
constructive evictions are the physical interference with the 
tenant's use of the premises, as, by building a fence in front of 
them to cut off the tenant's access thereto ; creating a nuisance 
on adjoining property; and, when the landlord is obligated 
to repair the premises, doing so in such a careless manner as ta 
unnecessarily damage the occupants. The acts must, however, 
be such as to justify the tenant in abandoning the premises*, 
and he must actually do so. Else there will be no eviction.* 

» Whitney v. Allaire. 1 N. Y. 305, 311 ; Doe v. Day, 2 Q. B. 147, 
156. The lessee is ooneeded to have x>ower to demiBe to the fictitious 
plaintifiF in ejeetment, whose entry the defendant is compelled, by rule 
of the court, to admit, and thus any technical difficulty is avoided. 
Doe 0. Day, 9upra; and see Tayl. L. & T., 9th ed., 1 15. Where the 
Statute of Uses vests possession in the lessee, thus giving him an. 
executed estate, it seems there could be no doubt of his power to main- 
tain ejectment. Cf. Trull r. Granger, 8 N. T. 115. 

* TayL L. & T., 9th ed., {§ 308 e£ seq. 
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Although the lessor is thus liable for his acts rendering the 
demised premises unfit for use> he does not, in general, impliedly 
contract that the property itself is fit for the use for which the 
lessee requires it, whether for habitation, occupation, or cultiva^ 
tion.^ The rule applied to one who takes a lease for years is 
that of caveat emptor, " let the buyer beware '^ analogous to that 
on the sale of a chattel.^ This doctrine does not justify the 
lessor in the fraudulent concealment of defects or in misrepre- 
senting the state of the premises, or even in the simple failure 
to disclose defective or dangerous conditions that are not dis* 
coverable on insi)ection and that may reasonably be said to 
have been brought to the notice of the landlord but are unknown 
to the tenant. Such silence, misrepresentation, or concealment 
sometimes amounts to negligence* or deceit^ for which the 
lessor will be liable in damages,^ or which will justify the lessee 
in repudiating the contract and abandoning the premises.* 

A lessee for a term of years is owner of an estate in the leased 
land and as such has, like a tenant for life, an owner's right to 
the use of the land for his profit and enjoyment while the term 
lastsJ As, however, he is an owner for a limited period only, a 
tenant for years may not conmiit waste, but he has the same 

^ Naumberg t;. Young, 44 N. J. Law, 331, 344. As an exception u> 
this well settled general rule, the English courts and one case at least 
in the United States have held that one who lets for a short term 
a house provided with all furnishings and appointments for immediate 
residence impliedly agrees that the house is fit for habitation. Smith 
V. Marrable, 11 M. & W. 5 ; Wilson v, Hatton, 2 Exch. Div. 336 ; In- 
galls 9. Hobbs, 156 Mass. 348. This doctrine is, however, contrary to 
the great weight of authority, which recognizes no such exception. 
See, in general, eases collected in Note, 33 L. R. A. 449, 455 ; Tayl. 
L. & T., Otli ed., § 383. 

* Cloves p. Willoughby, 7 Hill, 83, 86. See cases collected in Note, 
33 L. R. A. 449. 

' As when the lessor. knowingly let premises infected with small- 
pox to a tenant who was ignorant of the fact. Minor v, Sharon, 112 
Mass. 477, 487 ; and see Cowen v. Sunderland, 145 Mass. 363. 

< Pryor v. Foster, 130 N. Y. 171. 

* Stevens v. Pierce, 151 Mass. 207, semble. 

* Daly V. Wise, 132 N. T. 306, semble; and see Barr v. Kimball, 43 
N<^. 766. 

* Ftetby v. Benjamin, 169 N. T. 377. 
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right as a life tenant to estovers.^ Generally^ a tenant for 
years cannot claim emblements, because his term is a fixed one 
and he knows when it is to come to an end, so that it is his 
own folly if he plants crops that will not mature before that 
time.^ However, in some sections of England and in a few 
places in the United States, by a custom prevailing in those 
places and considered by the law to have been incorporated into 
the contract between the parties, a tenant for years may take 
emblements even after the regular expiration of the term ; ' 
and everywhere, upon the same principle that controls in the 
case of a lessee for life, a tenant for years is entitled to emble- 
ments if the lease is unexpectedly ended without his fault. 
This can occur, for example, when the lessor b a life tenant 
and dies before the term of years has expired/ A lessee for 
years has, also, the right, under the conditions prescribed by 
law, to take the fixtures attached by him to the premises 
during his term. 

Just as the covenant for quiet enjoyment is implied on the 
part of the lessor and corresponding rights inure therefrom to 
the lessee, so the law implies some covenants by the lessee and 
thereby imposes upon him duties to the lessor. The tenant 
impliedly covenants not to commit or suffer waste on the 
demised premises and to pay a compensation for their use. 
It is practically always expressly provided in the lease that the 
tenant shall pay rent, but, even if it is not, there is an implied 
agreement on his part to pay the landlord as much as the use 
and occupation of the premises b reasonably worth, for such 
time as the lessee continues to hold them without obstruction 
by the lessor.* 

Unless forbidden by the terms of the lease, either lessor or 
lessee may assign and transfer his interest in the demised prem- 

1 See Chap. 4, Estates for Life. « Reeder v. Sayre, 70 N. Y. 180. 

• Wigglesworth v, Dallison, 1 Doug. 201 ; Holding v. Pigott, 7 Bing. 
465 ; Van Doren v. Everitt, 5 N. J. Law, 460 ; Foster v. Robinson, 6 
OMo St. 90. 

*Note, 11 L. R. A. (n.s.) 688. 

» Tayl. L. & T.. 9th ed.. § 371 ; CoUyer v. CoUyer, 113 N. Y. 442; 
Brolasky v. Ferguson, 48 Pa. St. 434. 
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ises, or, like other property, it may be conveyed by operation of 
law, as, for example, on the owner's death intestate, that is, 
without leaving a will, or on his bankruptcy, or it may be taken 
and sold on judicial process against him. At common law the 
lessee's interest could be conveyed by simple oral agreement, 
but the Statute of Frauds requires that it be done in writing, 
unless it occurs by operation of law; and, as no exception is 
made by the statute in favor of leases that can be created 
orally, the English courts have held that the assignment of 
such a lease must be in writing. In the United States such 
little authority as there is on the question is divided, some cases 
favoring the English doctrine and others expressing the opinion 
that leases that can be made without writing can be assigned 
in the same way.^ As to leases that must be made in writing, 
it would follow from that requirement that they can be assigned 
by writing only, even if the assignment of leases were not 
specially mentioned by the statute.^ 

The obvious effect of the assignment by a lessee of his interest 
is to end the relationship of landlord and tenant, the privity of 
estaitj as it is called, between himself and his lessor and to sub- 
stitute the assignee as tenant. The latter now is in privity of 
estate with the lessor and becomes subject to all obligations that 
are imposed upon a lessee by reason of the privity of estate be- 
tween him and his lessor ; as, for example, the duty to perform 
the implied covenants.' 

^ See Browne Frauds, §§ 45-46. The question seems to be the same 
under most of the statutes as whether a surrender of a lease that can 
be made orally must be in writing, when not by operation of law. 
That a surrender of such a lease must be in writing, Logan v. Barr, 
4HajT. (Del.) 546 ; Rowan v, Lytle, 11 Wend. 616 ; Hesseltine v. Seavey, 
16 Me. 212. Dictum that surrender and transfer of a lease not re- 
quired to be made in writing can be made orally, McKinney v. Reader, 
7 Watts, 123 ; and see Greider's Appeal, 6 Pa. St. 422. Tenant by 
parol from year to year may convey by parol. Ross v, Schneider, 30 
Ind. 423. C/. Marks v. Chumos, 82 Kan. 562. 

« See Chicago Attachment Co. v, Davis Sewing Mach. Co., 142 111. 

171 ; Briles v. Pace, 35 N. C. 279 ; Browne Frauds, § 41, n. Of course 

the matter may be affected by the phraseology of a i>articular statute. 

* The subject of the liabilities of assignor and assignee on covenants 
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The termination of an estate for years may be brought about 
in several ways. The most common is the expiration of the time 
for which the lease was made, and, as it is for a definite term, no 
notice to end it is necessary. A term of years may also be 
prematurely ended before its natural expiration. If the lessor's 
estate is legally terminated, the lessee's term is ended because 
his estate is dependent upon the lessor's interest ; as, when the 
lessor is tenant fo^ ^ ie and dies.^ An estate for years is also 
terminated by an eviction of the tenant. A total destruction 
of the demised premises ends the term, for the subject matter 
of the lease has ceased to exist; as, when the premises are a 
building or apartments in it and the land upon which it rests 
is not included in the lease, and the building is destroyed by 
fire, the tenancy is at an end, and the tenant has no right to the 
possession of apartments in a new building erected to replace 
the former one.* This principle, however, does not apply at 
conunonlaw when the lease includes the land under the building^ 
and the latter is destroyed without the fault of tjhe lessor; for 
in such case the lessee still has the land, there is not a total 
destruction, the tenancy continues, and the tenant is not relieved 
from the obligation 'to pay rent according to the terms of the 
lease.' Of course, if the destruction was the act of the landlord 
it would be an eviction and end the term.^ Statutes have, 
however, in some jurisdictions relieved the tenant and authorized 
him to give up Hie lease when the premises are rendered un- 

^ Harvey's Case, 4 Leon. 161. A judgment of foreclosure defeats 
the mortgagor's lease, Burr v. Stenton, 43 N. Y. 462, but a surrender 
by a lessee to his lessor cannot affect a sub-tenant's rights. Shep. 
Touch. 301 ; Eten v. Luyster, 60 N. Y. 252. 

* Kerr 0. Merch. Exch. Co., 3 Edw. Ch. 315 ; Graves v, Berdan, 26 
N. Y. 4d8 ; <^. Izon v. Qorton, 5 Bing. (n.c.) 501, where the premises 
were the upper floor of a building and became untenantable through 
fire. The lessor repabred, and the lessee was held liable for rent to 
the end of his term. There seems not to have been a total destruction. 

* QatesT. €hreen, 4 Paige Ch. 355, and cases collected in TayL L. & 
T., 9th ed., § 375, n. ; and cf. Izon v. Oorton, n. 2, supra. If there 
was no covenant to pay rent or rent reserved by the lease, it seems the 
lessee would be liable for the value of the use and occupation of the 
premises, such as it was. 

« Snow 9. Pulitzer, 142 N. Y. 263. 
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tenantable by casualty without his fault ; ^ and the matter is 
also frequently regulated by express covenant in the lease. 
On the same principle as that applying to the accidental total 
destruction of the premises, if they are taken for a public piuv 
pose imder the power of eminent domain le tenancy ends.^ 
Finally, by statute* in several States, if ' 3 tenant uses the 
premises for certain unlawful purposes, th .ndlord may take 
possession of them and avoid the lease. Ii by were originally^ 
let for an illegal purpose with the knowledge of the lessor, the 
lease would be void on general principles of the law of contracts, 
and the lessor could recover no rent/ 

With the termination of a tenancy for years all further ob- 
ligations of the parties to perform the covenants in the lease 
are at an end. The lessee is no longer under a duty to pay rent 
or entitled to the possession of the premises. 

ESTATES FROM TEAB TO TEAB 

The estate at mil can be determined by either party at any 
time by a simple notice to that effect. The tenancy is thereby 
ended at once, and the tenant must forthwith quit the premises. 
Although he has the right to enter to take emblements, it would 
often be a hardship on him to be thus smnmarily turned out 
without warning when he has been paying rent for the occupa- 
tion of the premises. This consideration led the courts as &irly 
as the reign of Henry VIII, at least,^ to hold that any tenant 
at will who was paying an annual rent was entitled to a half 
year's notice by his landlord to terminate his tenancy at the 
end of the year, and, correspondingly, the tenant on his part, 

1 Stiin. Amer. Stat. L. § 2062. 

* Banday v. Picker, 38 Mo. 143. The lease is not extinguished if 
only part of the premises are taken, unless by statute. Parks v. 
Boston, 15 Piek. 198. 

* See StisL Amer. Stat. L. | 2059, e.g., using the premises for 
purposes of prostitution. 

* Demartini p: Anderson, 127 Cal. 33. See oases ooUected in Note, 
19 L. R. A. (n.b.) 662. 

* 2 BU. Com. 147, n. p., citing Tr. 13 Hen. VIII, 15, 16 ; Cattley 
9. Arnold, 1 John. & H. 661. 
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in such cases, can end his holding only by giving a similar 
notice. Hence, it has become well settled law that a tenancy at 
will is converted by the payment of an annual rent into what is 
known as a tenancy from year to year, as a result of the presumed 
intention of the parties.^ This estate runs on indefinitely from 
one year to another until ended by the requisite notice given by 
either lessor or lessee to the other. On similar principles, the 
law recognizes tenancies from quarter to quarter, from month 
to month, from week to week, and for any like recurring periodi- 
cal holding for less than a year.' 

There is not a new tenancy automatically created at the be- 
ginning of each period, but the same term continues until ended 
by notice.' It can, however, be terminated by either party only 
at the end of one of the recurring periods of the holding ; as, for 
example, at the end of the year or the quarter or the month, 
according as the tenancy fa one from year to year or quarter 
to quarter or month to month. All of these tenancies from one 
period to another, which continue until ended by notice, are 
to be distingufahed from an estate for a single such period, as, for 
a year, for a quarter, for a month, or for a week, which fa a true 
estate for years and determines at the expiration of the period ^ 
by lapse of time and without notice. The running tenancy from 
year to year and the others of the same kind for lesser periods 

1 Right V. Darby, 1 T. R. 159 ; Richardson v. Langridge, 4 Taunt. 
128 ; Ellis v. Paige, 1 Pick. 43. Although the reservation of annual 
rent fa the leading circumstance that turns leases for uncertain terms 
into leases from year to year, this rule does not apply to a parol tenancy 
for years, void imder the Statute of Frauds, when the entire rent has 
been paid in advance, and such a tenancy is from year to year. Brant 
V. Vincent, 100 Mich. 426. 

In Massachusetts and Maine tenancies from year to year are not 
known, unless by express agreement. Estates at will remain such, bat 
statutes provide for the giving of notice to terminate them. Ellis o. 
Paige, 1 Pick. 43; Wilson v, Presoott, 62 Me. 115. 

> Steffens v. Earl, 40 N. J. Law, 128. 

* Cattley v. Arnold, 1 John. & H. 651 ; Bowen v. AnderscMi, (1894) 
1 Q. B. Div. 164 ; Pugsley v. Aiken, 11 N. Y. 494, 496. Accordingly, a 
tenant from year to year has jtower to lease for a term of several jrears. 
Ozley 0. James, 13 M. & W. 209. 

* Stoppelkamp v. Mangeot, 42 Cal. 316. 
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are to be distinguished, on the other hand, from estates at will in 
that the former cannot be terminated, even by notice, at any 
time except at the end of one of the recurring periods of the 
holding. 

As the estate from year to year and the analogous tenancies ' 
for shorter recurring periods were derived originally from the I 
tenancy at will and are in fact estates at will, as modified by the 
acquisition of certain elements of the estate for years, they are 
estates less than freehold and are chattels real.^ 

An estate from year to year, or a like estate for a lesser running 
period, can be nuule by an express agreement of the parties ; ' 
but it is more commonly brought into existence by implication 
from drcumstanoes. When a demise is made for no set time, but 
die tenant is to pay an annual rent, an estate from year to year 
is created because the payment of rent converts what would 
otherwise be an estate at will into one from year to year.' If, 
however, the parties expressly stipulate that it shall be a tenancy 
at will, it will be so held, notwithstanding the payment of rent ; * 
and in any case, if other circumstances overcome the effect of the 
payment of rent and show that such is the intention of the par- 
ties, the tenancy will be one at will in the strict sense of the 
words.^ If there be an attempt to make an oral lease for a term 
so long as to be required by the Statute of Frauds to be made by 
writing and the lessee enters into possession, it creates an estate 
at win only, by virtue of the provisions of the statute ; but the 
payment of rent computed on a yearly basis here also turns the 
estate at will into one from year to year.^ Nevertheless, in such 

>I>oe o. Porter, 3 T. R. 13. «Doe v. Green, 9 A. & E. 658. 

•Pugsley V. Aiken, 11 N. T. 494. « Doe v. Cox, 11 Q. B. 122. 

> Smith V. Widlake, 3 C. P. Div. 10, 15. 

• Barlow v, Wainwright, 22 Vt. 88. 

Emphasis is Bometimes put upon the point that the tenant stays a 
year under the void lease. See 2 Reeves Real Prop. 925. It seems, 
however^ that from the time the lessor accepted rent the lessee would 
be tenant from year to year, or month to month, or, perhaps, for a 
year certain, according to the intention of the parties to make it an 
annual or a monthly holding, which would be shown principally by 
the way the rent was computed. Payment of rent is evidence that a 
tenancy was subsisting during the period for which that rent was 
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caaes the contract is given effect as far as can be done consist- 
ently with the statute and its effect upon the demise. The 
original lease, theref ore, regulates the terms of the holding as to 
the amount of rent, the covenants between the parties, and all 
matters except that of the length of the holding.^ Finally, if a 
lessee for term of years, paying an annual rent, remains in pos- 
session of the demised premises after the expiration of the term, 
the lessor has an option to treat such a holdover tenant either 
as holding wrongfully and eject him or as tenant from year to 
year on the same terms as those of the original lease.' 

paid. Per Lord EUenborough in Roe 9. Prideaux, 10 Ea8t,158, 187. The 
tenant is from that moment a tenant at will paying rent, and it is to 
meet just that situation that the doctrine of running tenancies from one 
period to another has been evolved. In Hegan t;. Johnson, 2 Taunt. 
148, where the lessee imder an oral lease for 14 years entered and 
stayed three-quarters of a year and was held not to be a tenant, no 
rent was paid. In Huntington v. Parkhurst, 87 Mioh. 38, the tenant 
entered imder an oral agreement stipulating for a written lease for a 
year with the privilege of additional time and stayed two months and 
paid rent for that time. He was held to be a tenant for a year certain 
and after that from year to year. See also Braythwayte v. Hitchcock, 
10 M. & W. 4d4, and remarks of Baron Parke, p. 497 ; Doe v. Crago, 
6 C. B. 90, 97 ; Cox v. Bent, 5 Bing. 185. In Talamo v. SpltzmUler, 
120 N. T. 37, it is said : "The payment and receipt of an installment 
or aliquot part of the annual rent is evidence of such understanding, 
and goes in support of a yearly tenancy, and, without explanation to 
the contrary, it is controlling evidence for that purpose." In Karsoh 
V. Elalabza, 128 N. T. S. 1027, where tenant entered under void oral 
lease for more than a year and stayed four months, xMiying each month 
a twelfth i>art of the annual rental, he was held to be tenant from year 
to year. See also Mades v. Howaldt, 46 Wash. 450. 

1 Richardson v, Qifford, 1 A. & E. 52 ; Reeder i;. Sayre, 70 N. Y. 180- 
The yearly period is computed from the time of entry, from which time 
the tenant is one from year to year (see preceding note), though the 
time set by the oral agreement is different, as, an oral lease for two 
years and five months. Coudert v. Cohn, 118 N. T. 309. 

* Providence County Savings Bank v. HaU, 16 R. I. 154. The text 
states the law by the great weight of American authority, but the Eng* 
lish and a few Ana^rican cases treat the holdover tenant as tenant 
at sufferance only, who cannot be held for another year, unless an 
agreement to remain as tenant is made or can be implied. Ibbs o. 
Richardson, 9 A. & E. 849; Dougal v, McCarthy, (1893) 1 Q. B. Div. 
736; Emmons v. Scudder, 115 Mass. 367. When a tenant at the end 
of his term vacated premises except one bedroom in which his mother 
was confined with sickness so severe that it was impossible to remove 
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Whether the tenancy created in either of the ways above 
mentioned will be from year to year, quarter to quarter, month 
to month, or otherwise, depends, in the absence of express 
agreement, upon the presumed intent of the parties to be 
gathered from the circumstances. The most important deter- 
mining factor is the period of time according to which the rent 
is computed. If it is based on a yearly computation the ten- 
ancy is from year to year, even thou^ it is payable monthly ; ^ 
but if it is a monthly rental the tenancy is from month to 
month ; ' and so with respect to other periods. 

The, incidents of an estate from year to year and similar 
estates for shorter periods and the rights and obligations of the 
lessor and lessee, respectively, as to covenants, estovers, waste, 
and other matters, save as to the necessity of notice to terminate 
it, are the same as those pertiuning to an estate for years.' With 
regard to emblements, the tenant has the right to gather crops 
planted before he receives notice to quit and maturing after the 
tenancy is ended,^ but as to crops planted after receiving notice 
hethas no such right.^ ^ 

lOie most characteristic feature of the estate from year to year 
and the others of the same kind is the necessity of notice to ter- 
minate them. At common law the length of time of notice 
required in the case of a tenancy from year to year is half a 
year, that is, one hundred and eighty-three days or six calendar 
months.^ In cases of tenancies for periods running less than a 
year the notice must be equal in length of time to the holding x^ 
but, it seems, need never exceed half a year in length.^ Thus, 

her tiU fifteen days later, it was held that the tenant was not liable 
for another year's rent. Herter v, Mullen, 159 N. T. 28; but c/. 
Haynes v. Aldrioh, 133 N. T. 287. 

1 Laughran v. Smith, 75 N. T. 205. See page 74, n. 1. 

• Anderson v. Prmdle, 23 Wend. 616. 
» See Reeder v. Sayre, 70 N. Y. 180. 
« Kingsbury t;. Collins, 4 Bing. 202. 

• Reeder v. Sayre, 70 N. Y. 180. 

• Right 9. Darby, 1 T. R. 159 ; Doe v. Porter, 3 T. R. 13 ; Tayl. L. 
A T., 9th ed., { 475. 

' Steff ens v. Earl, 40 N. J. Law, 128. The rule as generally stated 
is that for any running period of less than a year the notice must 
eorraspond in length to the period, but it is not to be believed that a 
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for a tenanoy from quarter to quarter, a quarter's notice is 
required, and for a tenancy from month to month, a month's 
notice. The notice may be longer than required but not 
shorter. In all cases it must be a notice to terminate at the end 
of one of the periods of the holding/ and a notice attempting 
to end the term at any other time is a mere nullity. It may be 
a notice to terminate on a particular day or, m general tenns, at 
the end of some period of the holding, properly designated, as, 
the current period or the next ensuing one. On principle and 
v^e weight of authority, it seems that if a day certam is named 
it must be the last day of the period and not the first day of 
the next one, for when that day arrives a new period has begun ; 
but it is somewhat uncertain under the cases. The safest way 
seems to be to give a notice in general terms for the end of a 
sp^ified period.^ The notice may be oral or written.' 
i/When a tenancy from year to year results from an attempt 
to niake an oral lease for a definite period longer than allowed 
by the Statute of Frauds, no notice need be given to end it at the 
time fixed by the original agreement, because the latter itself 
operates as notice and is given sudb effect as it can have con- 
formably with the statute ; but, of coiu-se, such a tenancy cannot 
be terminated in any intervening or any later year without the 
usual notice.^ A tenancy from year to year, or other running 
tenancy from period to period, may be terminated without 
notice in any of the ways also in which an estate for yeaxs can 
be prematurely determined, as, by the failure of the lessor's 
estate. 

In a number of the United States, statutes regulate the kind 
of notice that may be given to terminate estates from year to 
year and from month to month.*^ 

longer notice would be required for a tenancy, say, from nine months to 
nine months, than for one from year to year. 
» Right V. Darby, 1 T. R. 159. 

* See Tayl. L. & T., 9th ed., §§ 476-477 and notes. In Stefifens o. 
Earl, 40 N. J. Law, 128, it was held that a month to month tenancy 
beginning May 1 was terminated by a notice to quit August 1. 

* Timmins v. RowUnson, 3 Bur. 1603. 

* Doe V. Stratton, 4 Bing. 446. > Stim. Amer. Stat. L., { 2052. 



CHAPTER VI 

ESTATES AT SUFFERANCE — ESTOPPEL OF TENANT 
TO DENY LANDLORD'S TITLE — DETERMINABLE 
ESTATES OR ESTATES ON SPECIAL LIMITATION 
— ESTATES ON CONDITION 

ESTATES AT SUFFERANCE 

A TEKANT at sufferance is one who at first comes in by a lease 
and after his estate ends continues in possession wrongf ully, as, 
when a tenant pur autre vie retains possession after the death 
of the cestui que vie or a tenant for years holds over after his 
term has expired.^ Although his interest is called an estate 
at sufferance, it is hardly a true estate. Such a tenant is simply 
not a trespasser, that is, one who has wrongfully entered on land/ 
because he originally came in by right. It is only because his 
lessor has failed to expel him that he is in possession. There 
is no privity of estate between him and his landlord. His posi- 
tion may be described as midway between that of a trespasser 
and that of a tenant at will. Tenant at sufferance is not 
entitled to emblements,^ and, at conunon law, is not liable 
for rent.' 

As the estate at sufferance exists only as a result of the land- 
lord's failure to do anything concerning the tenant's occupation, 

1 Co. litt. 57 b. The tenant must have entered originally by agree- 
ment. One who enters under right aoqnired by operation of law, 
e.^., as guardian or husband of the owner, and holds over is a tres- 
passer. Id, 

« Doe V. Turner, 7 M. & W. 226, 235, semble. 
/""^"Nl^iiiss ) ^. Tj ia. 9, o. II, § 6. Some cases, however, say tenant at 
Bufferanoe isluhoiein an action for use and occupation. See Merrill v, 
Bullook, 105 Mass. 486 ; Hogsett v. Ellis, 17 Mich. 351. Cf. Porter v, 
Hubbard, 134 Mass. 233, 238. 

79 
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the estate will be terminated by the former's recognizing the 
occupation as rightful, in which case it becomes a tenancy at wiA 
or from year to year or some other running period. The lessor 
has the option of expelling the lessee or holding him as tenant 
from year to year or other running period, depending upon 
the length of the original term.^ An election to so hold him 
may be manifested by any acts indicating it, as, for example, 
the receipt of rent from the tenant or, it seems, an unqualified 
demand thereof.^ A new definite term will not, however, be 
created unless there is something to indicate an agreement 
between the parties to that effect. 

At common law the landlord may bring action of ejectment 
to recover the premises from a tenant at sufferance without pre- 
vious notice to quit,' but a holdover tenant is not a trespasser 
and cannot be treated as such until his landlord has entered 
upon the premises and thereby regained possession and thus 
ended the estate at sufferance;^ after which the law will 
regard the tenant as a trespasser if he continues upon the 
land.^ In some of the United States statutes require a notice 
to terminate a tenancy at sufferance ^ and sometimes impose 
a penalty of double or treble rent for holding over after such 
noticed 

^ See Chap. 5, Estates from Tear to Tear. 

' In Condon v, Barr, 47 N. J. Law, 113, it was held that demand of 
'ent was not enough to oonvert a holding at sufferance into a tenancy 
'rom year to year, but there the demand was in the alternative to pay 
*ent or quit. 

* Jackson v. Parkhurst, 5 Johns. 128. 

* Co. Litt. 57 b ; Rising v. Stannard, 17 Mass. 282. See Cuil p. 
LoweU, 19 Pick. 25. 

* Butcher v. Butcher, 7 B. & C. 399. 

* See Stim. Amer. Stat. L. { 2050. Some of the courts have held 
that there wiU be no tenancy at sufferance under these statutes unless 
there has been laches on the part of the owner in removing the tenant, 
and that no notice is necessary until the holding over is continued for 
such length of time and under such circumstances as to imply consent 
on the i>art of the owner. Smith v. Littlefleld, 51 N. T. 539; Moore 
V. Morrow, 28 Cal. 551 ; Allen v. Carpenter, 15 Mich. 25. 

' Stim. Amer. Stat. L. §§ 2060-2061. So, in England by Stot. 4 
Geo. II, o. 28, the tenant is liable for double rent if he holds over after 
notice. 
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ESTOPPEL OF TENANT TO DENT LANDLORD'S TITLE 

An important doctrine pertaining to tenants for life, for 
years, from year to year and other running periods, tenants at 
will and at sufferance, and their assignees and all in privity with 
them,^ is that the tenant is estopped to deny his landlord's title. 
An estoppel is the preclusion of a person from asserting a fact by 
previous conduct on his own part or the part of those under 
whom he claims, which conduct is inconsistent with such fact. 

By the modem doctrine, the tenant's estoppel is an estoppel 
in Tpais} This kind of estoppel is such as arises from the circum- 
stance that the party claiming the benefit of the estoppel has, in 
good faith on his part, been induced to change his position by 
the voluntary and intelligent action of the party against whom 
the estoppel is alleged.' In accordance with this principle, it 
is not thought just that a tenant, who has obtained possession 
of another's land by taking and holding it under him, should, 
while retaining possession, be allowed to dispute his lessor's 
ownership and compel the latter to prove his title. Hence, 
such tenant is not permitted, after so obtaining possession, to 
deny that his landlord has title to the property to the extent 
acknowledged when the lease was made, if the tenant has not 
surrendered his lease nor been evicted from the premises or 
cannot show any transfer of the lessor's title after the lease 
b^an.^ 

It is enjoyment by permission that is the foundation of the 
estoppel. Consequently, it continues while the possession lasts, 
even though the term has ended,^ and the existence of an actual 

» TayL L. & T., 9th ed., S 705 ; Doe v. Mills, 2 A. & E. 17 ; Wood- 
ruff V. Erie Ry. Co., 93 N. T. 609. 

* In Lord Coke's time the only estoppel of the tenant to deny his 
landlord's title was an estoppel by deed created by a sealed lease. Co. 
Litt. 47 b; Kempe v, Ooodall, 2 Ld. Raym. 1154; Vemam v. Smith, 
15 N. Y. 327. The modem doctrine seems to have nothing in common 
with the earlier nor to have originated in the feudal tenures. It prob- 
ably owes its origin to the action of assumpsit for use and occupation. 
See Big. Estop. 373-374. 

* Big. Estop. 369. * Reeves Real Prop. § 639. 
•Doe 0. Sldrrow, 7 A. & E. 157; Miller v. Lang, 99 Mass. 13; 

Davis V. Williams, 130 Ala. 530. 
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legal estate is unnecessary to the creation of the estoppel. It 
operates even though the lease shows on its face that the lessor 
has no title.* On like principle, the estoppel is created w^en 
the tenant did not receive possession from his landlord but was 
already in occupation and merely acknowledged him as land- 
lord,^ as, by admitting that he succeeded to the title of the 
tenant's original lessor,' or by paying rent to him,* or in other 
fashion. However, in one respect a distinction is made between 
cases in which the lessee obtains possession from the lessor who 
claims the benefit of the estoppel and those in which the lessee, 
being already in possession, takes a lease from the lessor or 
acknowledges the latter as landlord. In the former class of 
cases the lessee is estopped in any event, but he is not estopped 
in the latt^ if he can show that he was induced to acknowl- 
edge the landlord's title by mistake, misrepresentation, or 
fraud.* 

The effect of the estoppel is that no tenant who is subject to 
it may show, in any action in which the question whetJier he 
holds as tenant is involved,^ that the landlord did not have title 
to the premises when the lease was made. The tenant may 
not, either, set up against the landlord a title acquired by the 
tenant during his tenancy and hostile to the title that he ac- 



^ Morton v. Woods, L. R. 4 Q. B. 293, 303-304. C/. Stott v. Rather* 
ford, 92 U. S. 107 ; Bedford v. KeUy, 61 Pa. St. 491. 
-^ Prevot V, lAwrenee, 51 N. Y. 219. 

* Austin v. Aheame, 61 N. T. 6. 

« Doe V. WiUdnson, 3 B. & C. 413. 

•Jew V. Wood, Craig & P. 185; Farris v. Houston, 74 Ala. 162; 
Thayer o. Society, 20 Pa. St. 60 ; oases in 2 Tayl. L. & T., 9th ed., 324, 
n. 3, 4. 

It has been held in California, oontrary to the general rale, that if 
the lessee is already in i)ossession when he aooepts the lease he is not 
estopped even in the absence of any fraud, misrepresentation, or mis- 
take. Tewksbury v. Magraff, 33 Cal. 237; Franklin 9. Merida, 35 
Cal. 558; Davidson v. EUmaker, 84 Cal. 21. 

* E.g.^ to recover rent, Mayor v, Huntington, 114 N. T. 631 ; to 
recover i)08session of the premises. Doe v, Wilkinson, 3 B. & C. 413 ; 
Hawes t;. Shaw, 100 Mass. 187 ; trespass by tenant against landlord, 
Delaney v Fox, 2 C. B. (n.b.) 768 ; suit in equity by tenant to enforoe 
his rights, Davis v. Williams, 130 Ala. 530. 
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kjii.^ .etij-K' w »_'Ptin!;r fht jii.Tii^; ^ i? i^ ')\a * •.•*• ^•' the 

' .i*'r,^:. :^'' • ; • i.t lit; *Ii\ p4>>:^s- .fi « M^ . . b\ • .. ii the 
• firact' • * ■ *it bu .'r» an '.»u' >tan<ii- c title .1 1vit->#. to 

• »■ '^ up ?«L nst ilu i.itUT. Tliat, luirt't^cr, is 
Uic extent of the doctrine. While the tenant cannot deny that 
the person by whom he was let into possession had title at that 
time, he may show that that title is determined,^ or he may 
purchase the title of the landlord and hold it against him.' If 
the tenant abandons the possession ^ or is evicted/ the estoppel 
ceases.* 

DETERMINABLE ESTATES OB ESTATES ON SPECIAL LZMTTATION 

Normally, an estate is not brought to an end by any event or 
circumstance other than the expiration of the period during 
which it is to continue, as fixed by the words of limitation that 
determine its quantity. If the estate is one to A and his heirs, 
it continues as long as there is a tenant to hold it, in other words, 
until it escheats for lack of heirs. If it is to B for life, it enidures 
while B lives ; and if it is to C for ninety-nine years, it lasts for 
that time. Estates may, however, be created subject to a 
speciai limiiaiion on the duration of the estate in addition to the 
general limitation that makes it an estate in fee, for life, or for 
years; which special limitation further limits the quantity 
of the estate and may operate to cause it to terminate before 
its normal end according to its nature as a fee, a life estate, or a 
term of years. Such estates are known as determinable estates 
or estates on special limiiaiion? 

1 Doe V. Vickers, 4 A. & E. 782 ; Smith v, Speoht, 58 N. J. Eq. 47 ; 
Tayl. L. & T., 9th ed., § 705. 

> Doe 9. Barton, 11 A. & E. 307 ; Doe v. Ashmore, 22 N. J. Law, 261. 

* Nellis v. Lathrop, 22 Wend. 121. 

« Henning v. Warner, 109 N. C. 406. 

> Morse 9. Goddard, 13 Meto. 177. 

* As to tenant's disolaimer to start an adverse possession against his 
landlord, see Chap. 16. 

* There is mudi oonfnsion in regard to the name of the limitation 
desoribed in the text. It is sometimes called a determinable limitation, 
a collateral linutation, or a conditional limitation, and the estate itself 
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When the estate specially limited is a fee simple, the name 
base fee is sometimes used as equivalent to '* determinable fee 
simple."^ "Base fee", however, is too narrow a term, for it 
properly applies only to an estate created in one to whom a 
tenant in tail conveys in fee simple, either by an ^ .ainary 
conveyance ' having the effect of barring only the tenant in tail 
himself and not affecting the rights of his issue or the donor,* 
or by some form of conveyance, as, for example, a fine,^ that 
bars the issue in tail as well as the tenant himself but does not 
cut off the rights of the donor of the estate in tail. One to whom 
such a conveyance is made has an estate descendible like a fee 
simple, but which will terminate on the death of the tenant in 
tail or on the extinction of his issue and the consequent accrual 
of the rights of the issue or of the donor,^ as the case may be, 
according as the conveyance used barred only the tenant in tail 
or both himself and his issue. This estate is known as a base 
fee.* 

a determinable, a modified, or a qualified estate. " Special limitation ", 
''estate on special limitation", and ''determinable estate" seem to be 
the more accurate terms and to have the support of the best authority. 
Conditional limitation properly refers to shifting uses and shifting: 
executory devises, and it tends to confusion to apply that name to the 
kind of limitation treated of in the text. Also, "determinable fee'^ 
is sometimes incorrectly applied to the conditional limitation. See 
Qray Restraints on Alienation, 2d ed., § 22, n. 1 ; Gray Perp., 3d ed., 
i 32 ; Challis Real Prop., 3 i.. Chaps. 17 and 19 ; 1 Pres. Est. 42. 
^ See 4 Kent Com. 0; 2 j^... Com. 109; Bouvier, Determinable. 

* See Chap. 3, Fee Tail, on effect of De Donis Conditionalibus. 

* Or the remaindermen, if any. Littleton, § 613, says that sUoh. 
a conveyance would pass only an estate for the life of the tenant in 
tail; but his meaning seems to be that the grantee takes an estate 
defeasible after the grantor's death by the issue in tail, but until so 
defeated having all the characteristics of a fee simple. Co. litt. 331 
a, n. 1. Whiting o. Whiting, 4 Conn. 179; Waters v. Margerum, 60 
Pa. St. 39. 

* On the effect of a fine levied by tenant in tail, see Chap. 3, Fee TaiL 

* Or of the remaindermen, if any. 

* Challis Real Prop., 3d ed., 61 ; Christopher Corbet's Case, 2 And. 
134. See page 39, n. 1. In certain cases a base fee might arise in 
the crown by involuntary conveyance, e.g., as a result of the 
attainder of the tenant in tail. See list of baibe 1^^ ChaUis Real 
Prop., 3d ed., 326 ; Christopher Corbet's Case, auM; Walsingham's 
Case, 2 Plowd. 547, 557 ; 4 Kent Com. 10, n. b ; and see n. 3, tupra. 
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The expressions employed to make a special limitation are ', 



as long as; during; during the continuance of ; solonyas: till : 
until ; while : and similar wo iyls ^^ phmsu^fi Hpnotii^ g f ,li (> con. ^^ 
tinuance of time^ Examples of special limitations are : as long 
as the f ^ ju-ch of St. Paul shall stand ; as long as such a tree shall 
grow ; to a woman during widowhood ; till the marriage of a 
person shall take place ; till A returns from Rome ; until he (the 
transferee) be promoted to a benefice; a lease for years, if the 
lessee shall live so long; to A and his heirs, tenants of the 
Manor of Dale (ix., so long as they continue to be tenants of 
the manor) .^ 
The special limitation must be of such a kind and so worded 

that the eatatft will continue until somft pv^nt fw^ curSy or while 
aniT^f PTiating atAti> nf things ftnHn]f>ft, fij^A fli^n ^vpSr.* ; ah/I »1ii> ^^^^ 

event mus t be one that possibly may not occur at all durin g the /IJuiZtc * 
period of the generaT limitation of the estate, or the existing ^ 
state of things must be capable of continuing during the whole 
of such period,' so that the duration of the latter mav possibly 
not be ^c€-t£^ at all ^v tbft sp^n^'^^f limifnfi/in Otherwise, it 

would not be the kind of estate or have the legal nature signified 
by the words of general limitation used. For it is these words 
that fix the legal nature of the estate as in fee, for life, or for 
years, which is not changed by the addition of the special limi- 
tation. While the estate endures it is i|one the less an estate in 
fee simple, for life, or for years, as ^^^ case may be, notwith- 
standing that there is a possibility or even a very high degree 
of probability that, by reason of the special limitation added 
to it, it will come to its end before the time of its normal 
expiration. 

• 

1 See ChalliB Real Prop., 3d ed., 255-260; Co. litt. 42 a; Porting- 
ton's Case, 10 Co. 35 b, 41 b-42 a. See Note on Determinable Fees, 
15 L. R. A. 231. 

Lord Hale gives the following instanoe of a special limitation : King 
Henry III gave the manor of Penreth and Sourby to Alexander, King 
of Seotiand, and Ids heirs. Kings of Scotland. Alexander died, having 
daughters but not having any heir King of Scotland, and by reason 
sf this King Edward I recovered seisin, and the co-heirs of Alexander 
were excluded. Co. litt. 27 a, n. 6. v 

* ChalliB Real Ftop., 3d ed., 251-252. A 
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If 9 however, the quantity of the estate as measured by the 
period designated by the special limitation is necessarily less than 
the quantity as pointed out by the s^neral limitation/then it is 
the special limitation that will establish the legal quantity of the 
estate and determine its nature, and not the general limitation. 
So that if a conveyance be made to A and his heirs and a special 
limitation be annexed by reason of which the estate is certain to 
terminate at or before the death of B, a living person, as, to A 
and his heirs while B resides in England, A will take, not a de- 
terminable estate in fee simple, but a determinable estate pur 
autre vie for the life of B, because the estate cannot possibly 
endure beyond the lifetime of B and is consequently measiu^ 
by B's life and not by the time of the existence of heirs of A. If 
q.^nveyan ^ is made to X and his heirs subject to a special limi- 
tation that IS sure to end his estate in a certain number of years, 
the estate created is a term of years. Thus, to '^ X and his heirs 
during the term of office of Y as President of the United States " 
gives X an estate for four years only, notwithstanding the limita- 
tion to his heirs, because the period of special limitation is fixed 
in point of time. For the same reason, ^'to X and his heirs for 
ninety-nine years" gives him a term of years of that length.^ 

It would be otherwise if the limitations were to A and his 
heirs until B emigrated from England, and to X and his heirs 
until Y resigned from the office of president, because such events 
might never happen ; if the special limitations were so drawn, 
the estates created would be determinable estates in fee. Like- 
wise, "to a woman and her heirs during her widowhood" would 
( give her a determinable life estate only, as her widowhood must 
cease on her death, while "to her and her heirs until she re- 
marries " would give her a determinable- fee simple.^ 



I Challis Real Prop., 3d ed., 252 ; Lit. Ten. § 740. 

' See Munroe v. Hall, 07 N. C. 206, in whioh a grantor oonveyed to 
his daughters and their heir»" as long as either of them is single." The 
daughters oonyeyed and died unmarried. Held that their grantee 
took a fee simple and that the limitation need not be considered. 

As to the validity of the restraint on marriage involved in limiting 
an estate until the grantee marries or so long as he remains single, 
see infra. Estates on Condition, page 04, n. 1. 
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The . 1 of • special limitation to an estate makes, ^ 

in gene- :. . li. inr^^ • its incidents.^ The tenant's common 
lawliab >• . ^v.l' ^ so more nor less than it woul4 be in the 
absence i . . ^^H^mi limitation ; ^ nor is his right to take 
estovers affected ; but the determinable character of the/estate 
may operate to enlarge his right to take emblements ' and to 
remove fixtures, because emblements may be taken when the 
crops are ripe and fixtures within a reasonable time after the 
estate is ended, even if the estate is for a definite term, if it un- 
expectedly ends by virtue of the special limitation and without y 
the tenant's fault. The tenant of a determinable estate has 
the same power of alienation and devise that he would have if 
there were no special limitation, and the determinable quality of 
the estate continues to adhere to it in the hands of the alienee y 
or devisee.* 

When an estate comes to an end through the operation of a 
special limitation, the estate simply ceases to exist. The same 
effect is produced as if the estate had terminated at the end of 
the period pointed out by the words of general limitation. Thus, 
if A, owner in fee, leases to B for ten years while C resides tn 
Chicago, and at the end of three years C leaves Chicago, B's 
estate exists no more, and A is, by reason of liis estate in fe^, 
entitled to the possession of the land in the same manner that 
he would be if B's estate had ended by reason of the expiration^ 
of the ten years. 

At common law, before the Statute of Quia Emptores, the 
estate in fee simple, like all others, was held by the tenant from 
a superior lord, who was necessarily the person who had con- 
veyed the estate. The tenant's estate, therefore, was derived 
from the lord's estate and de|)endent on it.^ The lord still had 
his interest in the land in the form of the service due from the 
land. When the estate that he had thus created by his con- 
veyance ceased, his former rights were restored unimpaired. 

^ New Jersey &o. Co. v, Morris &o. Co., 44 N. J. Eq. 398 ; affirmed, 
Morris &o. Co. v. New Jersey &o. Co., 47 N. J. Eq. 598. 

* Landers v. Landers, 151 Ky. 206. 

* See Graves tr. Weld, 5 B. & Ad. 105, semble. 
VChallis Real Prop., 3d ed., 262 ; 4 Kent Com. 10. 
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Thb was the doctrine of escheat, when the estate failed from 
lack of heirs. The same principle applied to a fee simple de- 
terminable that came to an end through the special limitation. 
Hence, a fee simple could be created subject to a special limita^ 
tion, and there would remain to the transferor, by reason of 
the special limitation, im interest in the land. This interest 
was known as a possibility of reverter. 

This reasoning was alike applicable at common law to estates 
in fee, for life, and for years, and a special limitation could be 
annexed to any of theml^ The same still remains true as to 
estates in fee tail, for Uf e, and for years, because, with respect to 
each of them, the estate of the transferee is derived from that 
of the transferor and there is a tenure between the tenant and his 
transferor and an interest left in the latter. 

With reai^ect to estates in fee simple, however, the case is 
otherwise. Jl Sinoe th c^Sta te te of Q u i a Emptom th ft rn it no 
^nure betwee n a tena nt in fee mmj^ iLn^ tliP pArs^n whp 

»n veyed {Ee^tate to Sm^ but the tenant holds from :^e.saQQe 
overlOTd^'from-whQm^-hifl^n^ gor held .^ "^SofEat if at the 
]^^nt dayiftTconveys an estate to B and his heirs while the 
Bunker Hill Monument stands, there is no tenure between A 
and B. A has conveyed away his entire interest, and it wouM 
seem that he cannot have a- possibili^'^orreverter because he 
has nothing to which it could attach. If, then, the period of the 
special limitation should expire, A should not regain his estate. 
There could not be an escheat to the overlord because there 
has been no failure of heirs. It would seem to follow that an 
attempt to impose a special limitation on a fee simple at the 

1 It seemB that the only effect of an attempt to make an estate at 
will subject to a special limitation would be to give notice in advance 
that the will of the parties or of one of them would be determined at 
the time specified, and that the nature of the estate would not be 
ohanged. 

The so-caUed estate at sufferance is not subceptible of any special 
limitation because the estate does not originate in any grant or con- 
tract in which a 8X>ecial limitation can be made. 

' In two of the United States the Statute of Quia Emptores is not 
in force and there the argument in the text has no appliiDataon. See 
page 15, n. 4. 
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presL^. ^.j^y ^^iild be held to be futile and the special limita- 
tion to be simply void. Where tenure has been abolished, as in 
some of the United States, the result ought to be the same.^ 

However, while the foregoing reasoning has the support of 
eminent opinion,' the effect of the Statute of Quia Emptores on 
determinable fees simple is uniformly ignored or denied by the 
courts. In England since Quia Emptores, although there seems 
to be no case actually holding a special limitation on a fee simple 
good, there are many dicta that assume its validity ; ' and in / 
the United States there are many dicta and some decisions that at/ 
determinable fee simple may still be conveyed, leaving a possi- 
bility of reverter in the transferor,^ A few American cases have 
considered and rejected the foregoing argument against the va- 
lidity of special limitations on fees simple,^ and no jiurisdictioii 
has held that there cannot be such limitations. The clear 
opinion of the courts seems, therefore, to be that a special 
li mitation can be annexed to a fee simple, and in view of the 
frequency and advisedness of the expression of that opinion by 
the American courts it must be assumed that they will sustain 
the validity of special limitations on estates in fee simple, not- 
withstanding any theoretical difficulties resulting on principle 
from the lack of teniure between the parties to the conveyance.^ 

^This does not apply to estates other than fee simple, because 
reversionary rights are held to exist in connection with them even 
in the abeenoe of tenure. 

> Gray Perp., dd ed., }} 31-92, 3&-a6, and authorities cited ; id. 
Appendix E, f} 774 et seq. See, however, ChaUis Real Prop., dd ed., 

.Appendix IV. 

> See oases collected, Gray Perp., 3d ed., }} 32-34. 

* See authorities collected in Gray Perp., 3d ed., §} 40-42; and see 
Determinable Fees in American Jurisdictions, 17 Harv. Law Rev. 297. 

* North 9. Graham, 235 111. 178 ; First Universalist Society v. Bo- 
land, 155 Mass. 171 ; Lyford v. City of La«onia, 75 N. H. 220 ; Keith 
0. Scales, 124 N. C. 497 ; Jordan v. Goldman, 1 Okla. 406. 

* The actual decision in many of the cases can be based on grounds 
not involving a question of special limitations, so that the remarks 
concerning them are dicta, but the doctrine of their validity seems to 
be too firmly established to be abandoned by the courts. The holding 
IS to be the more regretted because the possibility of reverter is not 
within the rule against perpetuities. 

The interest cf a municipal corporation in streets under a statu- 
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Of course^ in any jurisdiction where the Statute of Quia Emp- 
tores is not in force and subinfeudation still exists, there is no 
objection to the validity of a special limitation on a fee simple.^ 
The possibility of reverter left in one who has conveyed a 
determinable fee simple is not an estate but a mere chance of 
getting back his estate.' Hence, on principle it seems to be 
descendible to his heirs but not assignable or devisable,' and 
such seems to be the general view/ although it has been held in 
one jurisdiction to be assignable.' 

ESTATES ON CONDmON 

An estate on condition is an estate in fee simple, fee tail, for 
life, or for years, having the ordinary character and incidents of 
such an estate, but the beginning or continuance of whose ex- 
istence is dependent upon the fulfillment of a condition, usually 
the doing or not doing of some act by some person. The 
condition may be precedent or subsequent. ^iVhen the condition 

tory dedication i>a88ing a fee that reverts to the grantor when the street 
is disused seems to be a determinable fee. The interest of a locator 
under the United States mining laws resembles an estate on special 
limitation, > 'it it has been held to be an incorporeal hereditament. 
See Gray Perp., 3d ed., } 42 and n. ; 17 Harv. Law Rev. 301. 
I Page 15, n. 4; Gray Perp., 3d ed., § 38. 

* See Chap. 10, Possibility of Reverter. 
* s Tiffany Real Prop. § 81. 

« Reeves Real Prop. } 726 ; North v. Graham, 235 III. 178 ; Pond 
V. Doughfcss, 106 Me. 85. See Challis Real Prop., 3d ed., 228. 

• Penn., Slegel v. Herbine, 148 Pa. St. 236. This seems right if 
Quia Emptores is not in force. See tupra, n. 1. 

NotE ON Qualified Fees Simple. — Littleton, Coke, and Preston 
recognize the validity of a limitation to a man and the heirs of any 
ancestor, in the paternal line, whose heir the grantee is, as, to A and 
the heirs of M (A's grandfather in the paternal line). Challis, in his 
discussion of this limitation, calls the estate created by it a "qualified 
fee simple." If such an estate is valid, it is doubtful whether it has 
ever occurred in practice; but the question of its validity has been 
raised in one case, Blake v. Hynes, L. R. (Ir.) 11 Eq. 417, 11 L. R. 
(Ir.) 284. The view of Challis is that if the limitation is valid the 
tenant of the estate created by it could convey it in fee simple (abso- 
lute). See lit. Ten. § 354; Co. Litt. 220 b; 1 Pres. Est. 449-^'*'' 
Challis Real Prop., 3d ed., Chap. 19. 
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must be performed before the estate can begin, the condition 
is called precedent*; as, if A is to have an estate in certain 
land if and when he marries B. When the effect of thefuMlr 



< y>ndition is subseoiien t: as, if A is given an estate but is to 
lose it if he marries B. Only conditions that are subsequent are 
here considered.^ 

Conditions subsequent are divided into implied conditions, or 
"conditions in law", and express conditions, or "conditions in 
deed." As a result of feudal principles of tenure, the common 
law recognizes as inherently annexed to every estate for life or 
for years an implied condition that the tenant will not preju- 
dice his overlord's rights by conveying to another or claiming 
for himself a greater interest than the tenant has or by affirming 
the overlord's title to be in a third person.* An express condition 
is one expressed in the instrument creating or conveying the 
estate to which the condition is annexed,' and usually by such i 
words as : if ; but ; but if ; so that ; upon condition ; providecy 
however.* 

The distinction between an estate on condition and a deter-- 
minable estate or one on special limitation b apparent from a 
comparison of the la'nguage used in each case. Wh^p the estate 
is a determinable one the reference to the contingencies made a 
constit uent part of the description of the estate and, together 
withtEe words of general limitation, serves to define its quan - 
tityi so that the happening of the contingency does not operate ' 
to cut off the estate, but simply fixes the time when the estate 
expires by force of its own limitation. In the case of an estate 
on condition, the condition is not an element of the limitation 
of the estate. The estate is described by language apt to make 
an unconditional common law estate and then the words of 
condition are superadded ; so that if the estate is ended by the 

^ Conditions inreoedent are dealt with in connection with remainders, 
operation of the Statute of Usee, conveyances under it, devises, and the 
role against perpetuities. 

I See Chap. 9, Tortious Feoffment ; Chap. 10, Rights of Entry. 
r^JJAt. Ten. } 325. 

• blee lit. Ten. I s 326, 328-330 ; Portington's Case, 10 Co. 36 b. 42 a. 
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happening of the contingency it is cut off, as if by some extrinsic 
agency, and does not, like a determinable estate, end by virtue 
of its own limitation. So that a conveyance to the transferees, 
** so long as they use it for a house of worship and no longer and 
then to return back to the original owner", made an estate on 
special limitation ; ^ but a conveyance to a corporation for the 
support of ministers, provided and on condition that the prem- 
ises should be held by the corporation for the support of the 
ministers, and in default of the appropriation of the rents and 
profits thereof to that purpose the conveyance should be void, 
passed an estate on condition subsequent.^ 

Whether a condition is nreated ja. A-g iyi^ti on of constructio n 
^ thif" intf mt ^f thp p^^^*^ No particular form of language is 
required if a condition is intended, and, if not, there will be no 
condition although words ordinarily importing a condition are 
employed.' The courts do not favor the annulling of estab- 
lished estates, and the rule is to lean against construing language 
as making a condition when there is any doubt as to its meaning 
or any other reasonable construction can be given to it. Condi- 
tions, therefore, "'"^t hfi ^^^^'^^V ^vpTAogpH * When a condition 
I is created the preferred construction is that it is a condition 
I subsequent rather than precedent ; as, if the acts may as well 
/ be done after as before the estate takes effect, it will be con- 
strued a condition subsequent.^ 

In general, the performance of any kind of act may be im- 
posed as a condition ; as, a conveyance upon condition that the 

1 Henderson v. Himter, 59 Pa. St. 335. 
/ * Austin 9. Cambridgeport Parish, 21 Pick. 215. The distinction 
/between estates on special limitation and on condition has not always 

/been preserved by the courts. See Notes, 15 L. R. A. 231 ; 19 L. R. A. 

«262. 

* When '* provided'* was used in connection with a gUt to trustees, 
it was held that the intent as gathered from the whole will was that 
the terms of the proviso were regulations for the guidance of the 
trustees and did not make a common law condition. Stanley v. Colt, 
5 WaU. 119. 

M Kent Com. 129; Craig v. Wells, 11 N. T. 315. A condition 
for i>ayment of money by grantee construed not as a condition, but to 
impose a charge or lien on the land, Weir v. Simmons, 55 Wisq, 

• Donnelly v. Bastes, 94 Wise. 390. 
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land transferred shall be used for hotel purposes for twenty 
years ; ^ a conveyance upon the condition that the transferee 
will erect upon the premises a cotton factory within two years 
from the date of the conveyance ; ' a conveyance to a railroad 
company on condition that a railroad should be constructed 
through the tract and a station built thereon ; ' a condition that 
a life estate shall be forfeited if the life tenant does not occupy 
the land.^ 

Nevertheless, some kinds of conditions annexed to a convey- 
ance of land ^ will be regarded by the law as invalid. Condi* 
tdons inherently repugnant to the nature of the estate granted 
are void ; as, for example, a condition on a conveyance in fee 
that the alienee shall not take profits or shall not alien the 
estate.* Conditions that offend public policy are illegal, as, a 
condition that the estate shall fail if the tenant does not commit 
some crime or do some other act forbidden by the law or that 
is evil in itself, or that the estate shall fail if he does some act 
that it is his duty to perform, as, a condition that a woman 
should live separate from her husband.^ An important in- 
stance of a condition violating public policy is a condition in 

I AUen 9. Howe, 105 Mass. 241. 
t Langley e. Chapin, 134 Mass. 82. 
> BUis 9. Kyger, 90 Mo. 600. 

* Lewis 9. Lewis, 76 Conn. 586. 

*The law of conditions as affecting real property differs some- 
wliat from that pertaining to conditions annexed to gifts of personalty. 
This 18 probably dne to the adoption by the Court of Chancery of some 
of the legatory rules of the Ecclesiastical Courts, which were taken by 
the latter from the Civil Law. See Story Eq. Jur., 14th ed., §§ 390» 
391 ; Btackpole v. Beaumont, 3 Ves. Jr. 89, 96 ; Scott v. Tyler, Dickens, 
712. It is only as affecting real property tiiat conditions are con- 
sidered in the text. 

• lit. Ten. §i 360-381 ; Cruise Dig. Tit. XIII, c. 1, }} 21, 24 ; Gray 
Restraints on Alienation, 2d ed., }§ 13 e< seq,, } 23. So, a condition 
against aliening cannot take away power of tenant in tail to suffer a 
common recovery. Portington's Case, 10 Co. 35 b. 

It is often said that a partial restriction is allowed, as, condition 
that tenant in fee shall not alien to a particular person is good because 
it does not take away all power of alienation ; but the law is in doubt. 
See Gray Restraints on Menation, 2d ed., }§ 31-44. 

'Cmlse Dig. Tit. XIII, c. 1, §20; Graydon's Exrs. v. Graydon,2a 
If. J. Bq. 229, 237, aem&Je; see Brown v. Peck, 1 Eden, 140. 
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general restraint of marriage. It is illegal;^ but a partial, 
fair, and reasonable limitation on marriage is allowed, as, a 
condition in a devise to the devisor's daughter that she should 
not marry imder twenty-one against the consent of the executors 
and her mother,^ or that the testator's daughter should not 
marry a Scotchman.' It is settled law that a testator may annex 
a condition against remarriage to a devise to his widow/ and 
a condition against the remarriage of a widow '^ or widower ^ is 
now good whoever makes the gift. 

A condition may be impossible of performance, either be- 
cause of its nature, as, a conveyance upon condition that one go 
from London to Rome in three hours, or because, although orig- 
inally possible, its performance has been made impossible by 
act of Gjd or of the transferor of the estate, who imposed the 
condition ; as, if A conveys to B on condition subsequent that 
B marry C before a certain day and, before that day, C dies or A 

1 Knost V. Knost, 229 Mo. 170. 

On principle a distinction can be made between estates on condi- 
tion to be forfeited on the grantee's marriage and estates on special 
limitation determinable on the grantee's marriage, because in the 
former case the condition can be declared void and the estate continue, 
while in the latter the estate is self-limited and there is nothing to carry 
it beyond the expiration of the period for which it is limited. This 
distinction has received some recognition from the courts, and it has 
been held that determinable estates imtil marriage were valid limita- 
tions, at any rate when the intention of the grantor or testator was not 
to restrain marriage but to furnish a maintenance to the grantee or 
devisee, being a woman, while single. Mann v. Jackson, 84 Me. 400 ; 
Arthur v. Cole, 56 Md. 100 ; Harlow t;. Bailey, 189 Mass. 208 ; Courter 
V. Stagg, 27 N. J. Eq. 305. See also Pom. Eq. Jur. § 933 and jl 4 ; 
6 Cray's Cases Prop., 2d ed., 31, n. ; Ti£fany Real Prop. } 70. In 
Jones V. Jones, 1 Q. B. Div. 279, the view was taken that the real ques- 
tion was not whether there was a condition or a limitation, but whether 
the testator intended to discourage marriage or to furnish support while 
single. 

Considerable confusion prevails concerning conditions in restraint 
of marriage, but most of it is with respect to personal property. See 
page 93, n. 5. 

* Hogan V. Curtin, 88 N. T. 162. > Perrin v. Lyon, 9 East, 170. 

« Pom. Eq. Jur. § 933, n. 4 ; 6 Gray's Cases Prop., 2d ed., 31, n. 

* Devise by a father to his daughter, then a widow, with condition 
against remarriage. Herd v. Catron, 97 Tenr ^^** 

t Allen p. Jackson, 1 Oh. Div. 399; Bostwic' < ^ 



ESTATES ON CONDITION 95 

himself marries her.^ Likewise, a condition lawful when made 
may subsequently become illegal because of an act of the legis- 
lature prohibiting the doing of the act that would constitute the 
performance of the condition ; as, if land is conveyed on condi- 
tion of being used as a burying ground and afterwards a statute 
is passed forbidding the continuance of such use.' 

The effect of the invalidity of a condition depends upon 
whether it is precedent or subsequent. If a conveyance is made 
subject to a condition that is repugnant or illegal or impossible 
to perform and that is precedent, the transferee cannot get the 
estate because he is not entitled to it until the condition is per- 
formed, and the condition cannot be performed lawfully, if at all. 
Hence the estate never takes effect. If, however, the condition ^ 
is subsequent the estate passes at once to the transf^fetee, and/ 
the condition, being void or illegal or having become impossible ' 
to perform, is inoperative, and the estate is imconditional.' 

An express condition can be attached to an estate in fee 
ssimple, in fee tail, for life, or for years.* However, it is to 
estates for years that such conditions are most commonly 
attached. 

When the condition is attached to a freehold estate the only 
interest created by the condition in the person entitled to the 
benefit of it is a right to enforce the penalty for a breach, which 
was origmaUy done by entering upon the land, or making an 
entry, as it was called, and in that way ending the tenant's 
estate by enforcing a forfeiture of it. At the present day actual 
entry is not necessary, the bringing of an action being equiva- 
lent to an entry and a suflScient means of enforcing a forfeit- 
ure;^ but the nature of the right is unchanged. Bytheortho- 

1 Co. litt. 206 a, b. > Soovil v. McMahon, 62 Conn. 378. 

* Co. litt. 206 a, b, 218 a ; Parker v. Parker, 123 Mass. 584. 

There have been legislative enactments in a few States in respect 
to oonditions. See Stim. Amer. Stat. L. §} 1360-1367. 

« Cruise Dig. Tit. XIII, c. 1, S 11 ; Shep. Touch. 118 ; and see cases 
dted throughoat of« conditions. 

A oondidon att^^ohed to an estate at will would not seem to change 
the natare of the estate; and from the nature of the case, a condition 
cannot be attanbA<l^4:»r>*a estate at sufferance. C/. page 88, n. 1. 

: VC£ .. lt»ttdt0li^ of Entry. 
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dox common law view this right, before breach, is not any 
estate in land. It is only a bare right to enforce the penalty 
for a breach of condition if one should occur ; and it is the same 
whether the terms of the condition give a right of entry only 
or provide that the estate shall cease when the condition b 
broken.^ In either case an entry must be made or an action 
brought to end a freehold estate for breach of condition. 

The only person to whom at conmion law the right to enforce 
a forfeiture of a freehold estate for breach of an express condi- 
tion could be reserved was the one who imposed it, that is, the 
transferor or creator of the estate. The right could not be 
assigned or devised, and the attempt to do so would destroy it 
altogether, for it is no estate but a mere possibility.' The heirs 
could enforce it, but only as representing their ancestor, for, 
strictly speaking, the right is not even inheritable.' This 
common law doctrine is still the law in most df the United 
States.* 

After breach, the bare possibility of a right to enforce became 
formerly a right of entry and becomes now a right of action, 
usually still called a right of entry for condition broken. It is 
an actual interest in land, but, although it will pass to heirs, it 
is, in nearly all jurisdictions, as non-as3ignable and non-devisable 
as is the interest before breach, but for the different reason that 

> See Chap. 10, Possibility of Reverter. 

> lit. Ten. } 347 ; Co. litt. 214 a, b ; Cruise Dig. Tit. XIII, o. II. 
§ 50. This doctrine had its origin in feudal law and seems to be the 
result of the application to express conditions of principles pertainiiig 
to conditions for payment of rent and performance of feudal seorvices, 
implied for the benefit of the overlord. See Co. Litt. 201 a, n. 1. 

* Upington v, Corrigan, 151 N. T. 143. 

* It was, however, held in McKissick tr. Pickle, 16 P«i. St. 140, that 
the right of entry can be assigned before condition broken (c/. Hamil- 
ton V. Ejieeland, 1 Nev. 40) and in Hayden v. Inhabitants of Stoughtoli, 
5 Pick. 528 (approved by dicta in Kenner v. Amer. Contract Co., 9 
Bush. 202; Harrison v. Foote, 9 Tex. Civ. App. 576), that the rule 
against its transfer does not apply to a devise. Sometimes statutes 
have made the right transferable or devisable. Eng., 1 Vict., c. 26, § 3 ; 
8 & 9 Vict., c. 106, § 6 ; ChaUis Real Prop., 3d ed., 77, n. ; Cal. Civ. 
Code §i 1046-1047 ; Hoyt v. Ketcham, 54 Conn. 60 ; Bouvier v. Balti- 
more & N. T. R. R. Co., 67 N. J. Law, 281. 
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the polioy of the law forbids the sale or transfer of claims or [ 
demands unsustained by possession and resting solely in eatiyj 
or action.^ 

At common law in the case of an estate for years subject to a 
condition^ the estate was ended by a breach alone and no entry 
was necessary, when the terms of the condition provided that 
the estate should cease on breach, because, from tiie nature of a 
term of years, the latter could be ended with less formality 
than a freehold estate. Consequently, if the lessor of a term of 
years, who had imposed on his tenant a condition in such terms, 
sold his interest as lessor, his assignee would have the benefit 
of the condition.' If, however, the condition was that on breach 
the lessor might enter, the right to take advantage of such a 
condition was no more assignable than if the estate had been a 
freehold, because it required an entry to terminate the estate 
and the right of entry was non-assignable.' 

By a statu te of the reign of Henry YIIV the right of the 
lessor of an ^tate for life or vears on condition to enfc rce the 
penal ty for abreach of the condition was made to pais alon i 
with his interest as lessor upon an assignment of the l attery 

nro videdrhQWever, t>|ft^ it wag a nnn/^i»inn tKftt \ii qnTi^P way 

affected or concerned the d ftn^iaf^ pr?Tni«tf>a. By virtue of 
the re-enactment or adoption of that statute the same is now 
true in most of the United States, whether the assignment is 
made before or after breach.^ This statutory change does not, 
however, apply to estates in fee simple or fee tail,' and with 
respect to them the rule in nearly all States remains as at common 
law. 
Before breach and after, until entry is made or action is 

1 See Bouvier v. Baltimore & N. T. R. R. Co., 67 N. J. Law, 281 . But 
held that wherever the Engli^ law against maintenaQoe is not in force 
a right of entry for condition broken is transferable after breach of 
the condition. Id. See in general, Note — Transferability of a Right 
of Entry for Condition Broken, 60 L. R. A. 750. 

« Co. litt. 214 b. » Co. litt. 215 a. * 32 Hen. VIII, c. 24. 

• See Stim. Amer. Stat. L. } 1352. See Chap. 23, Covenants Run* 
ning with the Land. 

• Co. litt. 215 a. 
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brought, the estate on condition has all the attributes and inci- 
dents of unconditional ownership, and the tenant has title, sub- 
ject only to the liability of having the penalty for a breach en- 
forced against him.^ Although it is usual to reserve a right of 
entry in terms, there is no need to do so if a condition is 
actually imposed.' 

^ See Schulenberg v. Harriman, 21 Wall. 44 ; United States v, Loiigh- 
rey, 172 U. S. 206. 

' Lit. Ten. }§ 329, 331 ; but a clause reserving a right of entry on 
a contingency will generally make the estate one on condition. Lit. 
Ten. i 330 ; Attorney Genial v. Merrimack Mfg. Co., 14 Gray, 586, 
612. 

The nature of the estate on condition and of the interest of the per- 
son entitled to enforce forfeiture and how the estate is created have 
been considered in this chapter. The i>erformance and breach of con- 
ditions, license and waiver of breach, the effect of breach, and the 
means of enforcing forfeitm^e are treated in Chap. 10, under Rights 
of Bntry. 
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CHAPTER Vn 

CONCURHENT OWNERSHIP — TENANCY IN COMMON 
AND JOINT TENANCY — TENANCY BY ENTIRETIES 

CONCUBRENT OWNEBSHIP 

When one person alone holds an estate in land and no one 
else has an estate in the same land giving him an equal and si* 
multaneous right to the possession thereof, the tenant so hold- 
ing has an estate in severaUy. A sole tenant in fee simple, who 
holds the entire possible interest in the land, is the simplest il- 
lustration. However, a tenant for life or for years who has 
the sole present right to possession is equally an owner of an 
estate in severalty, although his lessor also has an interest in 
the land as lessor and will be entitled to the possession of it 
when the life estate or the term of years has ended. While 
the estate of the tenant for life or for years endures, he is the 
only one who has a right to possession and no one b associated 
with him in the ownership of his estate. The right of the lessor 
to possession is deferred and is not equal to and simultaneous 
with that of the lessee. Hence the latter's estate is as much in 
severalty, while it exists, as if it were an estate in fee simple. 
The same is true of all estates held by a sole tenant. 

It is possible, however, for two or more persons to hold con- 
currently estates in the same land with equal and simultaneous 
rights to the possession of all the land. The owners have no 
separate rights as regards any distinct portion of the land, but 
each is interested, according to the extent of his share, in every 
part of the whole.* It is by way of contrast with such con- 
current ownership that the term in severalty is employed. 
If a parcel of land be conveyed, one-half separately to A, 

» Tiffany Real Prop. § 161. 
99 
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and the other half separatdy to B, A and B will be owners in 
severalty; but if the land be conv^ed to A and B together^ 
without distinction as to which portion of it each shall hold, 
they will be concurrent owners and neither will have any ex- 
dusive right in any separate part of the whole. 

^ formal concjgrent own^^ip_r^tupon the basic jaJD- 
dple of the holding by more than one personr of estates in the 
land giving to each a simultaneous and equal right to possession 
of all the land ; but there are two fundamentally different con- 
ceptions of the nature of concurrent ownership. One is that all 
of the tenants together hold one single estate in the whole^ 
so that they are conjointly in the position of a sole tenant in 
severalty and each owns the whole. The other is that the 
tenants hold separate estates in undivided portions of the whole^ 
and each owns only an undivided share ; eaich tenant's estate 
being distinct, but the land in iK^ich it is held being undistin- 
guished from that of the other tenants. One or the other 
conception or a combination of the two prevaik in every kind 
of concurrent ownership, and it is from ^is difference in their 
nature that the chief distinction between the several sorts of 
concurrent ownership springs. 

There are four so-called unitieSy one or all of which are char- 
acteristic of each of the different kinds of concurrent ownership* 
Unity of interert means that all the tenants holding concur^ 
rently have the same estates in respect to quantity, all in fee 
simple or for life or for years or whatever the estates may be^ 
and that all have equal shares in the land. If one has a life 
estate and another a term of years, or if, although the estates 
are the same, the share of one in the land is an undivided one- 
third and of the other an undivided two-thirds, there is no unity 
of interest between them. 

Unity of title exists when all of the concurrent estates were 
derived from the same source and created by one and the same 
act, as, by a single conveyance from X to A and B ; but if X 
made a conveyance of an undivided one-half to A and a separate 
conveyance of an undivided one-half to B, or if X and Y were 
concurrent owners and X conveyed his interest to A, and Y 



IXNA' m COMMO.^ AND JOINT TENANCY 101 

« 

conveye ' i ^ r* st to B, in these teases unity of title between 
A and B \ • •! ti*- lacking. • /:/ , 

There . - .: '. it time when the intei^o^ of all tenants begm 
at the san: - ^ *^: and it is lacking, even il th^afre is unity of in- 
terest and title, li the respective estates are to ti^ke^effect at dif- 
ferent times, as, for example, if by a single lease a ter^n of years 
is conveyed to A and B in concurrent ownership, the former's 
term to begin at once and the latter's one day later. ' ^Vj'/-. 

Unity of passesman has a two-fold meaning. It refers both 
to the equal right of all the tenants to the possession of the whole^ 
and also to the doctrine pertainmg to concurrent ownership that 
the possession of any one tenant is the possession of all. Each 
has a right to the possession and use of every part of the land, 
and, when one is in possession, in theory of law all are in pos- 
session. This unity is the only one that is conmion to all forms 
of concurrent ownership,^ and without unity of possession there 
can be no concurrent ownership. 



TENANCT IN COMMON AND JOINT TENANCT 

The most important forms of concurrent ownership are teri' 
aney in common and joint tenancy. The distinctions between 
them grow out of the fundamental difference, already referred 
to, between the two conceptions of the nature of concurrent 
ownership. In tenancy in common each_tenant ^own s an un- 
d ivided j^ t^r shge^f the whole. ItTs not physically sep- 
arated from the shares oTthe o&ers, but it is separately owned, 
as much so as if it were a distinct parcel of land. Each tenant 
bears toward his undivided share the same relation that he 
would bear to the whole if he were owner in severalty of the 
whole.' The only thing he has in conunon with his co-tenants is 
conmiunity of possession.' Thus tenancy in common involves 
only that conception of the nature of concurrent ownership that 
r^aids such ownership as a several ownership of undivided 
shares with unity of possession. 

> 2 Bla. Com. 180-182 ; Reeves Real Prop. §§ 674-678. 
s Cballis Real Ptop., 3d ed., 368. * Co. litt. 180 a. 
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To joint tenancy, ho:nr^V8r/botli conceptions pertain. AH 
the joiDt tenants to^ti|e>^hold one single estate in the land^ so 
that in one sense eyJi'^otms -tije wh ole ; and at the same time 
eacf has hism<iMdual interest in an midivided portion, so that 
m another s^jjift^'^eludi owns a part. ' In some respects the prac- 
tical eSecs^ of the theory of joint tenancy is that each in fact 
does-owp ihe whole, subject to equal ownership of the whole by 
tlie;0l£ers ; and in other respects his ownership is like that of a 
vtQniuit in cofaunon, because a joint tenant has powers of dis- 
•/* *\^08ition of apart that can rest only on the theory that each owns 
•l^ • an undivided part. The tenant in common owns an aliquot 
share Qnlyj_^e j oint tenant owns jx)th th e whole and his aS" 
quot sha rein thej^cJe. In the relations'Sjenantsjn comgaon 
toward the rest of the world as well as with each o^i^, they are 
yftgflid4*<iAa«^vArftl niimf r;[^ofu ndividedsha res ; but joint tenan ts, 
while they have separate rights as between themselves, are, with 
respect to all others, ooiisider^together as one sin gle own er.'^ 
The distinction betweenthe nature of the iulftresl oTa tenant 
in conunon and of a joint tenant is shown by the case of a dev' ^ 
to A, B, and C, as joint tenants. If the testator later strikes 
out the name of one of them the other two take all of the land as 
joint tenants, and their shares are not deemed to have been 
enlarged by the alteration, for each had been given the whole by 
the will before the change was made. If they had been tenants 
in common and the name of one was cancelled, the other two 
would have taken under the will only an undivided two-thirds 
of the land, because each would have been given only one-third 
and the gift to one would have been revoked.' 

It is to express this dual nature of ownership in joint tenancy 
that ^oint tenants are said to hold_p gr-wiv et per totU, that is, 
by the half or moiety and by all!' This expressiorTproperly 
refers to a joint tenancy composed of two persons, two being 
taken as the type or pattern for two ormore,^ but it is equally 

» WiU. Real Prop., 20th ed,, 134. 
* See Larkins v. Larkms, 3 B. & P. 16. 
> Lit. Ten. i 288 ; 2 Bla. Com. 182. 
« Challis Real Prop., 3d ed., 367. 
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applicable in principle to all joint tenancies, of however many 
composed ; for both joint tenancy and tenancy in common may 
be made up of any nmnber of tenants. Per my denotes, there- 
fore, the holding of a share and yerjtaui the holding of the 
whole. In _joint te nancy the shares are always equal, and 
per my imports theifiqTiality ; t)ufiritT)e assumed that "per 
my does not necessarily imply equality of shares, joint tenants 
and tenants in common may be compared by saying that 
the former hold per my et per UnU and the latter per my et non 
perUnd} 

From the nature of joint tenancy, as being in certain re- 
spects a single estate held by all, it follows that in a joint tenancy 
all the four unities of interest, title, time, and possession must 
be present; for each joint tenant stands in exactly the same 
position as all the others, and anything that creates tf distinction 
presents the tenancy being joint.' Because of the requirement 
of unity of interest, the shares of joint tenants in the land are 
necessarily equal. They will be so, as a matter of course, if a 
jo'nt tenancy is created ; but if land is conveyed to A and B with 
an express limitation that A is to hold a two-fifths interest and 
B a three-fifths interest, the tenancy will be not joint but 
common, although both tenants are given the same kind of 
estates and by one and the same act.' So, also, one joint 
tenant cannot be entitled to one quantity of estate and another 
to a di£Ferent ; one cannot be tenant for life and another for 
years.^ The same is true as to the other unities. The lack of 
any on e in the creati on of the tenancy prevents its being joint ; 

1 2 Reeves Real Prop. 969* n. 1. 

> ** The identity of the interest and title of joint tenants is commonly 
analyzed into the * fourfold unity * of interest, title, time and posses- 
sion. (2 Bla. Com. 180-184.) This analysis has perhaps attracted 
attention rather by reason of its captivating appearance of symmetry 
and exactness, than by reason of its practical utility. It means only, 
that each joint tenant stands, in all respects, in exactly the same po- 
sition as each of the others ; and that anything which creates a dis- 
tinction either severs the joint tenancy or prevents it from arising.'! 
Ciiallis Real Prop., 3d ed., 367. 

< Craig V, Taylor, 6 B. Mon. 457. 

« Co. Litt. 188 a. 
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as, if the estates are acquired from different sources or are to 
begin at different times.^ 

In tenancy in eommon, however, only one unity b required^ 
that of possession. Tenants in common may have different 
kinds of estates, as, for example, in fee simple and for life, for life 
and for years, or for terms of years of different lengths, and 
they may have different shares in the land ; as, for example, 
there might be three tenants in common, one, tenant in fee 
simple of an undivided half, another, tenant for life of an un- 
divided third, and the third, tenant for years of an undivided 
sixth. They may obtain their respective estates from different 
sources of title, as, one from X, one from Y, and one from Z, and 
at different times ; and each estate may begin at a different 
time. Unity of possession alone is sufficient to make a tenancy 
in common. On the other hand a tenancy in common can 
have any one or all of the other unities in addition to that of 
possession. Joint tenancy requires all four; tenancy in 
common requires only one but can have all. An attempt to 
make a joint tenancy may fail because of the lack of some one 
or more of the unities of interest, title, and time, and the result 
will be a tenancy in common ; but if unity of possession is lack- 
ing, the estates are in severalty, and it is not a case of concur- 
rent ownership at all. 

From the peculiar nature of a joint tenancy, as being a hold- 
ing by all, springs its most characteristic feature, the doctrine 
(^_£U]:stSQf«ii^ which is its chief practical distinction from 
tenancy in common. When one of two or more tenants in 
common dies, his undivided share simply passes to his successor 
in interest in the same manner as if the tenant had had an estate 
in severalty, and such successor then holds as tenant in common 
with the other co-tenants. Thus, if A-,a nd B are tmmtg in 
fommon in fee aimp le^ and A dies intffl^tft^ IpAv Ing qq Kiq ^f>jr 

C. C inherits A^s estate, and B ^n d C are now tenants in 
common. If it were an estate for years and C were A's ad- 

1 An exception to the requirement of the unity of time is made in 
convesranoee operating by way of use and, it seems, in devises. See 
Chaps. 18, 20. 
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minbtrator, A's share would pass to C and the i:esult would be 
the same^ C and B would be tenants m common. .Wheuj. 
however, an esta te is held in join t tenjyicy- And one tenant 
dies, no one can succeed to his jnteiest. It ^ql^x^ expires 
and b who lly extingui shed, and_thus the other tenants are 
fe as owners of t he whole hp#*f»i^ f vftiy jnint ti*nRnf la an owner 
of the whole. T h at is what is known as survivorshi p. The 
right of survivorsfiip or jus accrescendu as it is sometimes, 
called, is therefore ng^A right of s uccgsion. It denotes only 
the right to continue to hold the accumulated interest remaining 
in the survivors as a necessary result of the nature of joint 
ownership.^ 

The doctrine of survivorship applies, however many joint 
tenants there may be ; those surviving any deceased tenant re- 
maming as tenants of the whole until only one is left, when the 
joint tenancy is at an end and the sole survivor is owner in 
severalty. He thereafter holds the estate just as any owner 
m severalty, and it has in his hands all the characteristics and 
incidents of an estate of whatever kind it may be. If it is in 
fee simple, it is inheritable by the heirs of the last survivor 
only ; if it is for years, it passes to the personal representative 
of the last survivor if he dies before the expiration of the 
term. If it is an estate for life, the last survivor, after 
the death of the other joint tenant or tenants, holds the 
estate as owner in severalty for the remainder of his life, 
or of the life of the cestui que vie if the estate is one pur 
autre vie. 

Though the right of survivorship is in legal theory strictly 
mutual, the circumstances may be such that the practical ad- 
vantages accruing through it to the tenants may not be the 
same. If A and B are joint tenants for the life of A, there are 
theoretically mutual rights of survivorship. If B dies first, 
A enjoys by virtue of his survivorship a sole estate for his own 
life ; but if A dies first, B has nothing, not because he did not 
have the right of survivorship, but because the estate came to 
an end on the death of A, who was cestui que vie as well as one 

i lit. Ten. § 280; Co. litt. 181 a, b. 
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of the tenants. It still remains true that each, upon the death 
of the other, has the whole estate, but in the case of the death of 
the tenant who is cestui que vie the whole estate that the other 
tenant has is reduced to nothing.^ 

There can be tenancy in common in fee simple, fee tail, 
either general or special, for life, for years, from year to year, at 
will, and at sufferance ; in short, in any kind of estate known to 
the law. The same is true of joint tenancy, with one exception 
in respect to estates in fee tail general.^ Estates both in tenancy 
in common and joint tenancy may be made subject to a special 
limitation or to a condition in the same manner as estates in 
severalty.' 

The exception referred to is thatjeatftt^juijgejtail general, 
fee tail general ja ^e, and f ee^ ^l^g^eral female cannot be 
*^g^fid IP ^^^ ^^ p aore personsj n jomttenancvl IF the donees 
are not married and cannot lawfully marry, there cannot 
be a single heir of the bodies of the donees. Therefore the right 
of survivorship that would pertain to the tenants if it were a 
joint tenancy is repugnant to the rights expressly conferred 
by the Statute of De Donis Conditionalibus upon the heirs of the 
bodies of tenants in taiL The result of the attempt to make a 
joint tenancy in tail under such circumstances is that the ten- 
ants take a joint tenancy for life with right of survivorship for 
life, and the several heirs of their bodies ultimately become 
tenants in common in fee tail general.^ If the donees are a 
man and a woman who are not married but who can lawfully 
marry, a limitation to them and the heirs of their two bodies 
makes them joint tenants in fee tail special, because the same 
person must be the heir of their two bodies and will inherit 
after the death of both of the joint donees in sp>ecial tail, whetlier 
one or the other is the survivor, and the right of survivorship 

1 Co. litt. 181 a, b ; Challis Real Prop., 3d ed., 366. 

s Challis Real Prop., 3d ed., 365. 

» Co. Litt. 180 b. 

* lit. Ten. § 283; Co. latt. 182 a. The doneee become joint ten- 
ants for life with remainders to them severally as tenants in common 
in tail general. See In re Atkinson, (1892) 3 Ch. Div. 52; Challis 
Real Ptop., 3d ed., 365. 
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does not therefore conflict with the rights of the heir of their 
bodies.* 

Tenancy in common and joint tenan cy ca n, at conmion law, 
be grated only by the act ojf the parties, never by act of the 
law ; they exist, therefore, always by purchase, never by descent. 
In^oint tenancy there must be, of course, the four unities. 
Therefore a joint tenancy can be brought into existence only by 
a single act, as, one conveyance or one devise. A single convey- 
ance or devise to two or more persons without more said makes 
them joint tenants ; as, to A andB and their heirs,JjaA.and B, 
tg_A uid B for ninety-nine years, or at wUl, m^kes them joint 
tenants in fee simple^ for life, for years, or at will. So, if it be 
to^^t~a!id B and the survivor of them, they are joint tenants for 
life. The words ''and the survivor of them'' add nothing, for 
the law gives the estate to the survivor.* 
-.^tiiomixiQsJftw the rule is that when any estate inconcurrent 
QHQ@r^ip_is^cr^kted by.act of the-parties^ndj^e four unii^s 
l^^oBg^to jtj^is a joint tenancy^ rathe r than a tenancy in com- 
fflo n, unless th e instrument itself shows an intent to create the 
j atter k ind of tenan^.*^ This prdference for a joint tenancy 
over a tenancy in common had its origin in feudal conditions 
existing as a result of the system of tenure. Joint tenants were 
treated as one proprietc^ for the purpose of performance of their 
feudal duties to the overlord. The policy of the feudal system 
made it preferable that on the death of one of the tenants the 
relationship between the lord and his tenants should not be 
changed and that new owners should not be introduced. Joint 
tenancy best fulfilled these requirements because the survivors 
amply continued their former ownership, and the feudal services 
due bom the tenants to the overlord were not multiplied or 
divided.^ 

However, the rule is one of preference only, and if the instru- 

1 Bee Chap. 3, Fee Tail. If the parties had been married at the 
time when the limitation took effect they would be tenants by en- 
tireties. See infra. Tenancy by Entireties; Challis Real Prop., 3d 
ed., 366. 

1 Challis Real Prop., 3d ed., 368. « 2 Bla. Com. 180. 

«2 Bla. Com. 193; Reeves Real Plrop. § 671. 
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ment of conveyance shows an intent to make a tenancy in 
common, such will be its effect even though the tenancy has all 
the four unities. An express limitation that the tenants are to 
hold as tenants in conunon and not as joint tenants overcomes 
the presumption and makes a tenancy in common ; thus, '' to A 
and B and their heirs, to hold as tenants in conunon and not as 
joint tenants.'' ^ A tenancy in common is created by a limita- 
tion to two persons to hold the one moiety to one tenant and the 
other moiety to the other.* 

The rule of construction in favor of joint tenancy became 
law and has remained such in theory of common law to the 
present day ; ' but the courts have in fact ceased to favor joint 
tenancy and are now much more liberal in construing the 
language of the conveyance as creating a tenancy in common.^ 
If, indeed, there are no words that will point at a tenancy in 
common, the presumption in favor of joint tenancy must 
control, in the absence of statute changing the common law 
rule; but slight expressions are seized upon by the courts to 
avoid a joint tenancy. The words "equ ally t.ft N* AimiA^^^' or 
" equally '\ wTfjhmif n;iorft, nvpt giiflfjpiPjf^t to make a tenancy in 
c ommoB ^ an Jsimilar effect is given Jo all expressions importing 
"^vision by equal shares or referring to the tenants as owners of 
respective or distinct interests, such as "respectively", or a 
limitation to them "and asth ^ shall severally die " to their 
heirs, or to several^nants ^Hbet ween them. " ^ The most 
usual, as well as the safest way, when a traSipy in common 

> 2 Bla. Com. 194. * Co. litt. 183 b. 

* Goddard o. Lewis, 101 Law Timee Reports (n.b.), 528 (K. B. Div. 
1909). 

* See 2 Lewis' Bla. Com. 180, n. 4, 6; u2. 193 and notes. 

( See Evans v. Brittain, 3 S. & R. 135 ; 2 Jarm. Wills, 257, 262. It 
seems that in the older^w the oonstmction -was more in favor of ten- 
ancy in oommon when the limitation occurred in a devise than when in 
a deed, and in deeds operating imder the Statute of Uses than in oom- 
mon law conveyances, and in equity than at law. See 23 Harv. Law 
Rev. 214; Fisher v. Wigg, 1 P. Wms. 14, note; 1 Eq. Ca. Abr. 291, 
4 (a). There seems little reason to believe that the courts at the pres- 
ent day would make such distinctions or hold that to be a joint ten- 
ancy that could with any reasonableness be held a tenancy in oom- 
mon. See 2 Bla. Com. 193, Christian's note. 
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is intended to be created, is to limit the estate in express terms 
to the tenants ''to hold as tenants in common and not as joint 
tenants.'' ^ 

A ^nancy in commo n may also be created by the destruction 
sd^ Bjgy one or mor e_^j^ e unit ies of a joint tenan cy except that 
of josaea sio n, because a joint te nancy c^^^n^t ff™lj^*^hou.*' 
tJift fnii^ unities, and when j^yj pne of them, other than t hat of 
pgsession. is no lonfjer present the tenancy is nec^aarily jp 
common .^ Of course, if unity of possession is destroyed the 
tenants become owners in severalty. The unities of title and 
time in a joint tenanpy wQl be destroyed if the tenancy is 
severed. A severance occurs whe n one j oint tenant conveys 
away his un di vided mtere st ; for a joint jenant may so convey 
^ia ^ftrgj^ pithpr fi\ fLnpthftf |i»nn.n» or to some One who is not a 
^^^.' Thus, jt A and B arc join t tenant s and A con^x^ys J^is 
jntergttoC. B and C will be tenants i n co mmon . 'I^^J^tve 
unity of pSsession but neither unity of title n or of timeTbecause 
thfjy frfivp thpir titlffl frpin di fferent source s and their interests 
l^giiL At different times. If A, B, and C are joint tenants and^ / *^ 
Aconveyshisinteresttoastranger,D, the latter becomes tenant r • '^ 
in conunon as to his interest with B and C, but B and C remain } 
joint tenants as to thei rjbwo-thirds . If A conveys to B, then 
B and C remain joint tenants as to a two-thirds part, for as to 
it the original unities remain, but B holds the other third as 
tenant in common with C.^ 

Survivorship, therefore, is subject to the power of a joint 
tenant to alien his interest in his lifetime and convert the 
tenancy into one in common. However, a joint tenant cannot 

^ 2 Bla. Com. 194. * 2 Bla. Com. 102. 

*Lit. Ten. § 204; 4 Kent Com. 363. It seems to be the better 
opinion that a lease of his interest for life by one joint tenant in fee 
is a oomplete severance, but that a lease for years only suspends the 
joint tenahcy during the continuance of the leasehold. Lit. Ten. 
§ 302 ; Co. litt. 101 b ; Challis' Real Prop., 3d ed., 367, n. A sublease 
by one joint tenant of a term of years is a complete severance. Sym's 
Case, Cro. Eliz. 33. Marriage of a woman, joint tenant in freeholds 
or leaseholds, is not a severance. Palmer v. Rich, (1897) 1 Ch. Div. 
134. 

« lit. Ten. §304. 
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devise his interest, be cause a de vise do es not become effective 
un til the death o f the testator, and as soo n as tha t occurs the 
share of t he (iecea »^jmnt.ti*nftnt bp>1nn£s bj survivorship to 
th eotECT tenants ; for the law gives the priority, as between the 
"devisee and the surviving tenant, to him who claims by the 
conveyance that created the tenancy.^ 

Both tenancy in common and joint tenancy may be dissolved 
by the destruction of unity of possession, so that the result is 
ownership in severalty and not concurrent ownership at all. 
This occurs by partition, or the physical division of the land into 
portions held severally by the respective tenants. At common 
law partition of tenancy in common and joint tenancy could 
be made by the voluntary act of the tenants but could not be 
compelled by one against the will of the others.^ By statutes 
of the reign of Henry VIII ' any tenant in common or joint 
tenant could enforce a partition. Although these statutes were 
later repealed,^ compulsory partition of these two kinds of con- 
current ownership has ever since been obtainable in some form 
of proceeding.^ Finally, tenancy in common and joint tenancy 
can, of course, be destroyed by uniting the interests of all the 
tenants in one person so that he holds in severalty. 

TENANCY BY ENTIRETIES 

Tenancy by entireties or terumey by the entirety occurs at 
common law when a conveyance that would create a joint 
tenancy if made to two persons not married is made to a husband 
and wife.* None but husband and wife can be tenants by 
entireties. This tenancy is the closest union of all forms of con- 
current ownership and the most intimate connection of prop- 
erty interests known to the law. Its peculiarities are due to 

I lit. Ten. § 287 ; Co. litt. 185 b. > Lit. Ten. f§ 290, 318. 

» 31 Hen. VIII, o. 1 ; 32 Hen. VIII, o. 32. 
« By 3 & 4 Wm. IV, o. 27. 

* By bill in equity, aided by various statutes, and by modem statu- 
tory actions. See Reeves Real Prop. § 702. 

• Challis Real Prop., 3d ed., 376; Den v. Hardenbergh, 10 N. J. 
Law, 42. 
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the identity supposed by the common law to exist between hus- 
band and wife.^ In the absence of statute, the conunon law 
treats husband and wife as one so far as possible.^ In accord- 
ance with that principle of the oneness of husband and wife, 
the fundamental theory of the natiu^ of tenancy by entireties is 
that the husband and wife are one tenant holding one estate 
and that a conveyance to them is but to one person.' 

Tenancy by entireties can be created by purchase only, that 
is, by a conveyance or devise, never by descent ; and the tenants 
to whom the estate is conveyed must be husband and wife at the 
time of the conveyance. If the estate is given to thefn before 
they are noarried, as tenants in conmion or joint tenants, their 
sufaeequent marriage will not convert the holding into a tenancy 
by entireties.* The tenancy is created by virtue of a con- 
veyance to them without any qualification at a time when they 
are in fact husband and wife; and it is not necessary to name 
them as husband and wife,^ although it is customary to do so, 
as, ''to John Doe and Jane, his wife.'' 

By the weight of authority, a husband and wife can be given 
an estate in tenancy in conunon if expressly so designated,* 
and likewise if a diversity of interest be created by ^ving hus- 
band and wife unequal shares in the holding, as, a two-fifths in- 
terest to one and a three-fifths interest to the other, because 
such a conveyance would not have made them joint tenants 
if they had been unmarried.^ It seems that at common law it 
would be impossible to make husband and wife joint tenants by 
a conveyance to them while married, because any conveyance 
that would at conunon law make them joint tenants if un- 
married necessarily makes them, being husband and wife, 

1 Challk Real Prop., 3d ed., 376. * 1 Bla. Com. 442. 

• See Den v. Hardenbergh, 10 N. J. Law, 42 ; Bertles o. Nunan, 92 
N. Y. 152. 

« Co. litt. 187 b ; Holt v, Wilson, 75 Ala. 58. 

• See Chandler v. Cheney, 37 Ind. 391. 

• See 1 Pres. Est. 132 ; Miner v. Brown, 133 N. Y. 308 ; Hunt v. 
Blaokbum, 128 U. S. 464. Contra, see Stuckey v. Keefe's Exrs., 26 
Pki. St. 397 ; In re Young's Est., 166 Pa. St. 645w 

' See Criag v. Taylor, 6 B. Mon. 457. 
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tenants by entireties.^ A tenancy by entireties arises when an. 
estate is conveyed to husband and wife in fee tail special, as, 
a limitation to them and the heirs of their two bodies.* 

If a conveyance is made to a husband and wife and a third 
person jointiy, the husband and wife are tenants by entireties of 
a one-half interest and are joint tenants with the third person, 
who holds the other half interest. This is because such unity 
exists between husband and wife that they constitute in law but 
one person and so are regarded together as one tenant. The 
same principle operates when there are more than one besides 
the husband and wife. The latter together count as one and 
take the interest of one.' Nevertheless, while such is the rule 
in the absence of any expressed intention to the contrary, this 
result of the doctrine of the unity of husband and wife can be 
overcome if the parties so intend, and husband and wife will 
take two shares if an intention to that effect can be gathered 
from the instrument of conveyance, which shares, it seems, they 
will hold as tenants by entireties.* If, however, the conveyance 
is to husband and wife and a third person as tenants in common, 
each has an undivided third.^ 

As the tenancy by entireties is created by an act that would, 
if the tenants were not husband and wife, make them joint 
tenants, the foiu* unities necessarily pertain to it. As in joint 
tenancy, the right of survivorship is incident to tenancy by en- 
tireties, but, unlike joint tenants, neither party has the power 
by alienation of his or her share, or in any way, to defeat the 
other's right of survivorship.* Tenants by entireties are like 
joint tenants in that each owns the whole but are unlike joint 

1 See J0088 V. Fey, 129 N. T. 17 ; but see Thomburg p. Wiggins, 135 
Ind. 178, contra; and see remarks in Hiles v. Fisher, 144 N. Y. 306, 
and In re March, 27 Ch. Div. 166, to the effect that the creation of 
an estate by the entirety rested upon a rule of construction rather 
than upon a rule of law. 

s Challis Real Prop., 3d ed., 366. Cf. page 107, n. 1. 

» lit. Ten, § 291. 

^ Warrington v, Warrington, 2 Hare, 54 ; In re Dixon, 42 Ch. Diir 
306. 

• Co. litt. 187 b ; 1 Pres. Est. 132. 

• Challis Real Prop., 3d ed., 377; Gray v. Bailey, 117 N. C. 439. 
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tenants in that neither has for any purpose a separate ownership. 
^Mn\ tgPOT ta hold g gr^iy^ Pg;ijgj!g[!_ Tenants in common may 
be said to hold per my et non yer taut} Tenants by entiret ies 
hold per Und et non per m y?^ signifying the complete muty and 
onen^S^of the holding by both* 

Tenancy in oonmion involves only that fundamental concep- 
tion of the nature of concurrent ownership that regards it as a 
several ownership of undivided shares with unity of possession. 
Tenancy by entireties, on the other hand, involves only the other 
conception, namely, that all of the tenants together hold one 
single estate in the whole land, so that they are conjointly in 
the ]>osition of a sole tenant in severalty and each owns the 
whole. Joint tenancy involves a union of both conceptions. 

Tenancy by entireties may be had in estates in fee simple, 
fee tail, for the lives of the tenantsrafid~pur autre vie.' 

llie existence of tenancy by entireties is based upon the 
marital relationship. HenceTby the weight of authority the 
ending of that relationship by an absolute divorce ends the 
tenancy ; ^ but some courts have held that it continues after 
the divorce.* Itrtfould'seem that if divorce alters the tenancy, 
the logical result would be to change it into a joint tenancy, 
because the conveyance would have created a joint tenancy if the 
parties had not been married ; ^ but many American courts have 
held that the tenancy is converted into one in conunon, a result, 
it would seem, of the effect of statutory changes in respect to 
the creation of tenancy in common and joint tenancy.^ 

^ See Mipro, Tenancy in Common and Joint Tenancy. 

* Pray v. Stebbins, 141 Mass. 219. 

' 1 Pros. Est. 131. Preston affirms that the dootrine of tenancy 
by entireties applies to terms of years. 2 Pres. Abs. 39 ; but it is a 
question. See Challis Real Prop., 3d ed., 377. 

« Thomley v. Thomlcy, (1893) 2 Ch. Div. 229 ; Steltz v. Schreok, 
128 N. T. 263 ; Hopson v. Fowlkee, 92 Tenn. 697. 

» Appeal of Lewis, 85 Mich. 340 ; Allee v. Lyon, 216 Pa. St. 604, 
holding that as a tenancy conveyed to two persons who are not hus- 
band and wife is not converted into a tenancy by entireties by their 
subsequent marriage, so a tenancy by entireties held by a husband and 
wife is not changed by the subsequent dissolution of the marriage. 

• So held in Thomley v, Thomley, (1893) 2 Ch. Div. 229. 

' Steltz V. Sohreck, 128 N. T. 263 ; but it is sometimes put upon the 
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At common law there was no partition, compulsory or 
voluntary, of a tenancy by entireties, because that would imply 
a separate interest in each.^ 

ground simply that the divorce in destroying the unity of persons has, 
by necessary consequence, destroyed the unity of seisin in respect to 
their joint estate, and that, as they cannot longer hold by a joint seisin, 
they must hold by moieties. See Hopson v, Fowlkes, 92 Tenn. 697. 

^ Semble, Ketchum v. Walsworth, 5 Wise. 95, 102. See Fierce v» 
Chase, 108 Mass. 254 ; Pease v. Whitnuin, 182 Mass. 363. 



CHAPTER Vm 

CO-PARCENARY— RIGHTS, POWERS, AND DUTIES OP 
CONCURRENT OWNERS — STATUTORY CHANGES 
IN CONCURRENT OWNERSHIP — COMMUNITY 
PROPERTY 

CO-PARCENART 

The fourth species of concurrent ownership is co-parcenary. 
It is created by descent only and is the only form of concurrent 
ownership that is so created. Co-parcenary occurs by the 
common law when land descends to two or more females 
tc^ther. At conunon law co-parcenary cannot be created by 
descent from a father to sons and daughters or to two or more 
sons, because the sons inherit before the daughters and among 
the sons the rule of primogeniture prevails whereby the oldest 
takes all the land. However, by custom applicable to gavel- 
kind tenure, land descended to males equally, so that with 
respect to lands held by that tenure a co-parcenary was regularly 
created by descent to two or more males.^ The tenants in co- 
parcenary are called co-parceners or, for brevity, parceners. 
If there is only one female heir she is not called parcener but 
simply heir.* As co-parcenary is created by descent only and 
never by purchase, if two sisters take land together by a con- 
veyance they will be tenants in common or joint tenants and 
not parceners. 

The parceners together constitute a single heir to their an- 
cestor ' and, like joint tenants, hold only one single estate so 
long as no partition is nutde.^ On the other hand, parceners ar« 

1 lit. Ten. § 265. < Lit. Ten. §§ 241, 242. 

* Lit. Ten. § 241 ; Challis Real Prop., 3d ed., 373. 
« Challis Real Prop., 3d ed., 374. 

115 
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like tenants in common in that the survivor or survivors have no 
right to the share of a deceased parcener, which descends to her 
heirs. The heir of a parcener who dies becomes a parcener with 
the others and the co-parcenaiy continues.^ So, also, if a 
parcener dies leaving as her heir her two daughters they take 
between them the share of their mother and become parceners 
with the other original parceners. Thus, if A and B are par- 
ceners and B dies leaving C and D as heirs together, the co- 
parcenary is now held by A, who has a one-half interest, and C 
and D, who have a one-fourth interest each. Though there is 
similarity of interest there is not equality ; but all hold under 
the same title originally obtained by descent when the co- 
parcenary was first created. The same result will follow if a 
man dies leaving as his heir four grand-daughters, three the 
issue of an elder daughter and one the issue of a younger 
daughter. All four will inherit, but the child of the younger 
daughter will take a one-half interest and the other three a one- 
sixth interest each; because under the rules of descent the 
share that a daughter would have taken if living goes to her 
issue. The result of this last rule is that if X has two daughters, 
A and B, and B dies in her father's lifetime, her issue inherit 
the share B would have taken if living, so that if B's issue is a 
son there will be a co-parcenary composed of a man and a 
woman ; and if both A and B die in their father's lifetime leaving 
sons, there will be a co-parcenary composed entirely of men.* 
As long as the lands continue in a course of descent and united 
in possession, the co-parcenary continues.' 

It necessarily follows from the fact that a co-parcenary can 
continue when new parceners are substituted in place of others 
who die that there is no requirement of a unity of time in co- 
parcenary. There is, of course, unity of possession. Else it 
would not be concurrent ownership. Co-parcenary can be 
held in estates of inheritance only, fee simple or fee tail, because 
it is created by descent alone. 

1 2 Bla. Com. 188 ; Co. litt. 164 b. 

s See Co. litt. 164 b ; 2 Bla. Com. 217-219. 

* 2 Bla. Com. 188. 
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An estate in co-parcenary can be dissolved by partition, 
either voluntary or compulsory, by any one of the parceners/ 
and it is the only form of concurrent ownership in which, at 
common law, compulsory partition could be had.* As a result 
of the partition the different portions of the land are held in 
severalty. If one of two parceners conveys her share, the unity 
of possession continuing, the co-parcenary is converted into a 
tenancy in common,' and a co-parcenary is ended if the entire 
holding comes to one person by conveyance or descent. 

BIGHTS, POWEBS, AND DUTIES OF CONCUBBENT OWNEBS 

Unity of possession, common to all forms of concurrent 
ownership, means both that each tenant has an equal right to 
possession and also that the possession of the property by any 
one of the concurrent owners is in legal theory possession by all 
of them. That is, when one has possession he holds it on behalf 
of all, so that in theory of law all are in possession.^ Such is 
thegeneral rule and the prima facie effect of one concurrent owner 
taking possession ; but if he takes or holds it under such circum- 
stances or his possession is accompanied by such acts as to make 
his holding in fact for himself alone and adverse to the other 
tenants, and they have actual notice or the circumstances are 
such that it may be presumed that they have notice of such 
adverse character, then his possession will not be that of all 
the tenants.* Such acts and circumstances and notice must, 
however, exist if the possession of one is not to inure to the 
benefit of all.^ 

Because of the equal right of possession, the rule at conunon 
law is that when one concurrent owner occupies land and takes, 
m the usual course of husbandry, the annual products thereof, 

> Lit. Ten. §§ 243-247. Littleton says paroeners were so called 
because they may be oonBtrained to make partition. Id. 241. 

t This right was by statute extended to tenants in common and 
joint tenants. lit. Ten. § 264 ; Co. Litt. 175 a. 

> lit. Ten. § 309. 

«Carother8 v. Dunning, 3 8. & R. 373, 381. 
• Reeves Real Prop. § 678 ; 2 Lewis' Bla. Com. 194, n. 74. 
i • M'Clung V. Ross, 5 Wheat. 116. See Note, 10 L. R. A. (n.b.) 185. 
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without having entered into any contract in respect to its use, 
and without havmg ousted the other concurrent owners or 
denied their rights, he b not liable to account to them for its 
use or for the products so taken.^ That is, one concurrent 
owner, being in possession, can take all the profits, and his 
occupation of the entire premises, if he is not excluding the 
others, does not make him liable for use and occupation.^ 

By a statute passed in the reign of Queen Anne ' an action 
was allowed against a joint tenant or a tenant in common 
''for receiving more than comes to his just share or proportion." 
The courts have generally construed this statute strictly and 
held that it applies only when the one joint or co-tenant has 
received some profit of the land from a third person, usually 
rent from a tenant for years in possession, thus making a 
distinction between the profits taken by a joint or co-tenant from 
the land itself and profits of the land received by him from a 
third person. It is only for profits thus received that a joint 
tenant or tenant in common must account to his fellows under 
this statute. With respect to profits that he himself takes 
from the land he remains as at common law, free to keep them.^ 
Similar statutes have been enacted in many of the United 
States and have generally received the same construction.' 
The result is that when one conciurent owner alone occupies 
land, without excluding the others, and takes all the crops, he 
is not liable to account for them ; but when one joint tenant or 
tenant in common receives rent from a third person in possession, 
it is generally the law that the one so receiving must account to 
the others for all that he has received over his pro rata share.* 

1 Co. litt. 199 b ; Le Barron v. Baboook, 122 N. Y. 153 ; Ward v. 
Ward, 40 W. Va. 611. 

« Note, 28 L. R. A. 829. » 4 & 5 Anne, o. 16, §27. 

« Henderson v, Eason, 17 Q. B. 701 ; EdsaU v. MerriU, 37 N. J. Eq. 
114; Badger v. Holmes, 6 Gray, 118. 

• Stim. Amer. Stat. L. § 1378; see Ward v. Ward, 40 W. Va. 611. 
Contra, Early v. Friend, 16 Gratt. 21. Not all States have such stat- 
utes. See Note, 28 L. R. A. 832. 

* The statute of Anne and some of the American statutes do not 
mention jNurceners. It has sometimes been assumed that by analogy 
the statutes apply to parceners, even when not mentioned ; see Fry 
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The same doctrine of mutual right to possession upon which 
rests the exemption of a concurrent owner from liability for use 
and occupation^ not adversely had^ entitles each concurrent 
owner to similar possession and use. Hence, if one ousts the 
others and occupies exclusively, preventing them from exercising 
a similar occupation and use of the land, he is bound to account 
to the others either for the rental value of the premises or for the 
profit he has made.^ 

With respect to the right of one concurrent owner to compel 
contribution from the others for expense incurred in making 
repairs, there is conflict in the decisions. As a broad principle, 
one concurrent owner has no right to put the others to expense 
by improving or keeping up the property. So far as a general 
rule can be stated, thb is the one that is recognized.' Yet the 
courts are influenced by the fact that repairs made by one owner 
benefit the others, and there is some confusion in the cases 
resulting from the opposition of these two contending con- 
siderations. No definite universal rule can be laid down. 

If one concurrent owner, under an express or implied agree* 
ment with the others, or with their consent, makes repairs, he 
can coqipel them to contribjite proportionately to th^ expense ; * 
but, in the absence of such an agreement, a tenant in conmion of 
a house who expends money on ordinary repairs, not being such 
as are necessary to prevent the house from going to ruin, has 
been held to have no right of action against his co-tenant for 
contribution.^ It has, however, been intimated that a co- 
tenant would be liable for contribution to the expense of repairs 
that are not necessary but are for the substantial benefit of the 
premises if he was requested to join in nutking them.*^ It has 

V. Pftyne, 82 Va. 759 ; 2 Minor Inst. 437 (506) ; but it was hdd in what 
is, perhaps, the only decision on the point that parceners are not af- 
fected by the statutes if not named. Ward v. Ward, 40 W. Va. 611 ; 
see note to Ward p. Ward, 52 Am. St. R. 924, 030. 

^ EdsaU V. MerriU, 37 N. J. Eq. 114. See Note, 28 L. R. A. 832. 

* See Danf orth v. Moore, 55 N. J. Eq. 127. 

* Reed v. Jones, 8 Wise. 421. 

« Leigh V. Diokeson, 12 Q. B. Div. 194. 

* Mimford v. Brown, 6 Cow. 475. 
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been held that a tenant in common cannot daim contribution 
for money spent on even necessary repairs without the consent 
of his co-tenant, on the ground that both parties are equally 
bound to make repairs and neither is more in default than the 
other for failure to do so ; ^ but the contrary view has also 
been taken that a tenant in conmion is liable to his co-tenant 
for a due proportion of the expense incurred by the latter for 
repairs absolutely necessary to buildings already erected and 
in being which fall into decay.' 

When a partition is had between concurrent owners, the 
difficulty arising in actions brought to compel contribution is 
not encountered in allowing the amount of his disbursements to 
a tenant who has made repairs. It is just that that con- 
current owner who has enhanced the value of the conunon prop- 
erty by his expenditure should, on the division of the property 
or of the proceeds of its sale, be recompensed for such disburse- 
ment. Hence, it is the general rule to allow a concurrent 
owner who has made necessary .and proper repairs the sum he 
expended therefor ; ' and by some courts this is the only way 
to obtain contribution for unauthorized repairs.^ 

A concurrent owner who adds permanent improvements, as 
distinguished from repairs, is generally held not to be entitled 
to contribution, except in special cases where strong considera^ 
tions of equity between the parties require it. It is not deemed 
just to permit one owner to impose the expense of improvements 
on the others without their consent. When there is a partition 
of the premises by legal proceedings an adjustment of the 
equities of the situation is more easily made, and the court 
will usually make an allowance for improvements made if 
special circumstances require it as a matter of justice.^ 

Clearing the property of incumbrances that all the concurrent 
owners are equally bound to pay stands on a different footing ; 

^ Calvert v, Aldrioh, 99 Mass. 74. 
< Beaty v. BordweU, 91 Pa,. St. 438. 

* Goodenow v. Ewer, 16 Cal. 461 ; Williams v. Coombs, 88 Me. 183. 

* Danforth v. Moore, 55 N. J. Eq. 127. 

* See Cosgriff v. Foss, 152 N. T. 104 ; Nelson v. Clay, 7 J. J. Marsh. 
138. 
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even when one cannot impose expense on the others by making 
improvements or repairs, any of the concurrent owners may 
protect his interest by paying off burdens on the land that are 
chargeable against all, as, taxes ^ or a mortgage,' and compel 
contribution from the others. 

The power of a concurrent owner to alien or incumber the 
property or his share therein by his individual act is dependent 
upon the nature of his interest and is not, therefore, the same in 
all forms of concurrent ownership. One joint tenant has only an 
undivided part for purposes of alienation,' and he consequently 
cannot prejudicially affect the others by his conveyance of the 
land or by incumbrances placed on it by him. None of his 
acts bind them except when for their benefit.^ A joint tenant 
can alienate his own interest and thus sever the tenancy, and 
he can, by charges and incumbrances, bind his interest for 
his lifetime. Such charges and incumbrances, however, 
become void if he dies leaving another joint tenant as survivor, 
because the right of survivorship has precedence over incum- 
brances.^ An incumbrance placed on the property by one 
joint tenant nuty, however, become definitively binding by 
reason of his subsequent sole survivorship, so that he becomes 
owner of the whole property in severalty.* As tenants in 
common and parceners hold separate undivided shares, it 
follows as a matter of course that one such tenant cannot 
incumber the shares of the others against their will and can 
charge only his own interest in the conunon property,^ which he 
can freely convey.* 

At common law, during caoerturef which means while the 
marriage between the spouses endures, the husband had the 
right to the sole control and management and to the entire use 

1 Eads V. Retherford, 114 Ind. 273 ; Clark v. lindsey, 47 Ohio St. 437. 
> Diokinson v. Williams, 11 Cush. 258. 

' See Chap. 7, Tenancy in Common and Joint Tenancy ; Co. Litt. 
186 a. 

« Rud 9. Tucker, Cro. Eliz. 802. See Hanks v. Enloe, 33 Tex. 624. 

• lit. Ten. § 286. • Co. litt. 184 b. 

' Pearis V, Covillaud, 6 Cal. 617 ; Crippen v. Moras, 49 N. T. 63. 

• lit. Ten. § 309 ; Barson v. Mulligan, 191 N. T. 306. 
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and all the profits of his wife's real estate. Hence, when they 
held land as tenants by entireties the husl^nd had full control 
and use of the property, not as an incident peculiarly pertaining 
to that kind of concurrent ownership but because of the principle 
applying to all real estate of a wife.^ Neither husband nor 
wife could alone convey either the entire estate held in tenancy 
by entireties or his or her individual interest therein so as to 
defeat the survivor's right to the whole estate ; but, subject to 
this limitation, the husband had, at conunon law, all the rights 
in the estate that would be incident to ownership in severalty. 
By the great weight of authority, he could make a conveyance 
of the estate which would be good against the wife during cover- 
ture, and which would fail in the event only of his wife surviving 
him.' If the husband conveyed during coverture and survived 
the wife, his conveyance would be good against him by estoppel.' 
At conunon law neither husband nor wife could convey directly 
to the other. The interest of one could, however, be transferred 
to the other by means of a conveyance made to a third person 
who would then convey it to the other spouse. If the husband 
thus conveyed his interest in a tenancy by entireties to the 
wife and later survived her, his conveyance would bind him by 
estoppel; if the wife survived, she would be entitled to the 
whole estate by right of survivorship. 

The practically universally accepted doctrine in the United 
States is that such a relationship of mutual obligation and 
confidence exists between concurrent owners, when they have 
derived their title from a common source, that one owner cannot 
piu*chase an outstanding title to the land, adverse to the other 
concurrent owners, and hold it against them if the latter will 
share the expense incurred in acquiring it. Hence, such a 
title obtained by one concurrent owner inures to the benefit of 

^ Hence, where legislation has taken away the husband's right to 
the profits of his wife's real estate but has left tenancy by entireties in 
existence, husband and wife hold the land, as at common law, as 
tenants by entireties but are each entitled to receive one-half of the 
rents and profits. Hiles v, Fisher, 144 N. T. 306. 

> Pray p. Stebbins, 141 Mass. 219 ; French v. Mehan, 56 Pa. St. 2^. 

* Ames V. Norman, 4 Sneed, 683. 
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all who choose to contribute their shares of the purchase price.^ 
By the weight of |#thority, the doctrine does not apply to 
tenants in cpmmoi^K^hen their interests did not arise under the 
same instrument or act of the parties or of the law, or when 
they have not entered into some engagement or understandings 
with one another,^ for in such cases the basis is lacking for the 
relationship that imposes the mutual obligations on the respee* 
tive owners. 

The obligations attaching to concurrent owners as a result of 
the nature of concurrent ownership and of the doctrine of unity 
of possession impose upon the one in possession a duty to protect 
and conserve the property. He is, therefore, made liable if he 
suffers or conunits waste ; such a liability having been imposed 
by statute in many states upon one tenant in common, and often 
one joint tenant or co-parcener, in favor of the others.' 

STATUTORY CHANGES IN C0NCX7RRENT OWNERSHIP 

The common law preference for joint tenancy over tenancy in 
common and for survivorship, as a featiu^ of the former, was 
due to feudal conditions. With the disappearance of those 
conditions the preference for joint tenancy ceased, and the 
modem view-point sees a hardship often resulting from the 
doctrine of survivorship. While the letter of the old rule has 
remained law, the courts have changed their attitude on the 
question whether language admitting of a doubt should be 
construed as creating a joint tenancy or a tenancy in conmion. 
They now construe the tenancy, when there are expressions that 
permit it, to be one in common. So that all that practically 
remains of the older rule of construction in favor of joint tenancy 

^ Van Home v. Fonda, 5 Johns. Ch. 388 ; Note, 9 L. R. A. 571 ; 
Note, 10 id. 101. The right of one oo-tenant to the benefit of the 
purchase of an outstanding title by another may, however, be lost by 
the laohes of the former. Note, 19 L. R. A. (n.s.) 526. The Eng- 
lish doctrine is that there is no fiduciary relationship between tenants 
in common as such. Kennedy v. De Trafford, (1897) A. C. 180. 

« Roberts v. Thorn, 25 Tex. 728 ; 9 Harv. Law Rev. 427. 

* Co. litt. 200 b ; Reeves Real Prop. § 686 ; Stim. Amer. Stat. L. 
§ 1377. See Chap. 22, Waste. 



124 THE LAW OF BEAL PBOPEBTT- 

is the principle that, if there are no words that point ata tenanpy 
in common and no statute changing the rule, the presmnption 
in favor of joint tenancy must control. 

This last remaining vestige of the old rule has now, in modem 
times, been done away with in most of the United States by 
statutes, which have either reversed the presumption, so that 
it will operate in favor of tenancy in common, or have modified 
or abolished joint tenancy altogether. The legislation takes 
several forms. Some of the statutes provide that a conveyance 
to two or more persons shall create a tenancy in conunon, 
without exception ; some, that such a conveyance shall operate 
to make a tenancy in common unless it is expressly stated in the 
conveyance that it is to be a joint tenancy ; and others enact 
that the tenancy shall be in common unless stated to be joint 
or it manifestly appear from the tenor of the instnunent that a 
joint tenancy was intended, e.g., "to them and the survivor of 
them." ^ Lastly, in some States survivorship as an incident of 
joint tenancy has been abolished, but joint tenancy itself remains 
in existence.' In many States these statutes do not apply to 
conveyances to executors and some others in like position' who 
take title for the sole purpose of managing the property for the 
benefit of others, in which case survivorship is an advantage and 
no hardship. The effect of these statutes, together with those 
removing the necessity to use words of inheritance to create a 
fee simple,* is that a conveyance "to A and B", without words 
of limitation, now makes them tenants in common in fee simple, 
instead of joint tenants for life as they would have been at 
common law. 

The majority of the statutes concerning concurrent ownership f 
do not affect tenancy by entireties or, in the case of a conveyance 
to a husband and wife, change what would be at common law an 
estate by entireties into a tenancy in common; but some of 

^ Stim. Amer. Stat. L. § 1371. 

< Tiffany Real Prop. § 162; In re MoCallum's Estate, 211 Pa. St. 
205. 

* Trustees ; and some of the statutes similarly except oonveyanoea 
to mortgagees. Stim. Amer. Stat. L. § 1371. 

* See Chap. 3, Fee Simple. 
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the statutes are in such form as to have that effect.^ Legis- 
lation in the latter half of the nineteenth century, beginning in 
1848, has made profound changes in the status of married 
women as property owners. They have been given enlarged 
powers of control over and disposition of their property and, in 
general, a legal existence independent of and separate from the 
husband to a degree quite unknown to the common law. This 
legislation varies widely in the different States. It has generally 
been held not to have abolished tenancy by entireties, although 
in some States it has done so.^ It has been held to have had 
the effect of allowing husband and wife to be made joint 
tenants by expressly conveying to them as such,' and to have 
taken from the husband, where tenancy by entireties still exists, 
his right to the exclusive control of land held by entireties.* 

In the United States, it is at the present day ordinarily of 
little importance whether co-parcenary still exists, because, if 
not, its place is taken by tenancy in common and in either case 
the incidents of the two kinds of tenancies are substantially 
alike.^ When there is no statute affecting the matter it would 
seem that the common law would prevail and that land descend- 
mg to females would be held in co-parcenary ; ^ and it seems 
to be so in some States whether the descent is to females or 
males or to both.^ The question is sometimes settled by 
statute. In a few States statutes provide that land descending 
to more than one person descends ''in parcenary", and in a 
few other States that it descends in conunon." 

^ Tiffany Real Prop. § 165, oases cited. 

»/Wd. 

» Jooss V. Fey, 129 N. Y. 17. 

* See page 122, n. 1. 

* However, the question may arise whether by a devise of an es- 
tate to the heirs of the testator as tenants in common a different es- 
tate has been given than would have passed by descent, and, hence, 
whether the devisees take, as such, under the will or as heirs by descent. 

* Campbell v, Herron, 1 Conf. 291. 

T See Gilpin v. Hollingsworth, 3 Md. 190. 
•8tim. Amer. Stat. L. §§ 1375, 3130. 
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COMMUNITT PROPERTT 

There is a fifth species of concurrent ownership that is un- 
known to the conunon law but is a part of the jurisprudence of 
some of the southern and western States of the American union. 
It is designated as the community system cf matrimonial gains. 
Its origin is not certainly known. It has long been a feature 
of Spanish law, and in those of the United States where the 
conunimity system prevails it either is a survival of the law of 
Spain or has been adopted by statute as a result of the influence 
of the former presence of that law in some parts of the United 
States.^ 

The fundamental and general principle that underlies the law 
of conununity property is that the beneficial interest in all 
property acquired during marriage by the industry of either 
spouse and the increment of such property belong to them both 
equally. This basic idea is present in the law of all the States 
that have the system, but with much variety of application. 
The general principle of the community system prevails in the 
following of the United Statesj Arizona,*^ California/ Idaho,* 
Louisiana,^ Nevada,* New Mexico,^ Texad^,' and Washington.^ 

^ 6 Am. & Eng. Encyo. Law, 2d ed., 2d5, n. 1 ; MoEZay Community 
Prop. 36-38, notes. 

> Stiles V, Lord, 11 Pfto. 314 (Ariz.). 

* Packard v. Arellanes, 17 Cal. 525, 537. 

* See Thorn v. Anderson, 7 Idaho, ^1. 

* Saul V. His Creditors, 5 Mart, (n.s.) 569. 

• Lake v. Bender, 18 Nev. 361. 

7 Strong V. Eakin, 66 Pac. 539 (N. M.). The act of March 20, 1901, 
in name, at least, abolished community property and in lieu Uiereof 
ixrovided for separate property only, but seiiarate property acquired 
by either spouse during marriage by onerous title, as that term is de- 
fined by the statute, corresponds to commimity property under the 
former law. The effect of the act is to create two communities in- 
stead of one and to put the husband at the head of one and the wife 
at the head of the other and to give to each all the essential charac- 
teristics of community property under Spanish law. McE[ay Com- 
munity Prop. §(94, 363, 371-372. 

• Cartwright v. Hollis, 5 Tex. 152, 163. 

• Warburton p. White, 176 U. S. 484 ; 6 Am. & Bng. Bnoyo. Law, 
2d ed., 295, n, 1 ; McKay Community Prop. 37, n. 1. 
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The community system applies to both real and personal 
property. Community of property may be either conventional 
or legcd. The former is the result of an antenuptial contract, 
while the latter is a consequence following by law from the 
fact of marriage. The present brief examination of the com- 
munity system does not consider the conventional community 
or community personal property but is restricted entirely to the 
legal community in its application to real property. Moreover, 
it does not deal at all with the system as it exists in the State 
of Louisiana, where the general common law of real property is 
not in force as it is in the other States that have the community 
property system. All references hereinafter to the community 
system must be understood as so limited. 

As conmiunity of property is a legal consequence of the fact 
of marriage, a valid marriage is necessary to the existence of 
the community.^ 

Not necessarily all the property of married persons belongs to 
the community. Each spouse may have separate property. 
All the statutory definitions of separate and conununity prop- 
erty, in the several States having the system, in substance first 
define separate property and then provide in general terms 
that all other property acquired by the spouses or either of 
them during marriage is community. So that if property 
acquired by a married person does not fall within the defini- 
tion of separate property it is community property.' All 
property acquired in any manner by either spouse before 
marriage is the separate property of that spouse and does not 
fall into the community. 

A title to land is sometimes not acquired instantaneously by a 
single act but is the result of a series of acts or the continuance 

1 In re Sloan's Estate, 50 Wash. 86. On the Spanish doctrine of 
putative marriage, giving community rights to the innooent party or 
parties to a marriage void on aooount of some impediment, recognized 
in Louisiana and formerly in Texas, see Patton v. Philadelphia, 1 La. 
Ann. 98 ; Smith v. SmiUi, 1 Tex. 621 ; Lee v. Smith, 18 Tex. 142 ; 
McKay Commimity Prop. §§ 109-118; and qf. Lawson v.LawBon,30 
Tex. Civ. App. 43 ; Buckley v. Buckley, 50 Wash. 213. 

* McKay Community Prop. § 167. 
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of an existing condition. In such cases, in determining the 
question when, as between the spouses, the title was acquired, 
the courts often employ the*iloctrine of relation, by which the 
title is considered to have been acquired a^ the time of the act 
that began the process of acquisition!^ so that when one 
spouse has before marriage taken the initial steps toward 
obtaining a title but has not perfected it imtil after marriage, 
the property is held to be separate, as having been acquired 
before marriage ; and the converse is equally true that a title 
initiated during a marriage and perfected after its dissolution 
belongs to the conununity.' On this principle, land conveyed 
to a spouse after marriage in pursuance of a contract for its 
purchase made before marriage is the separate property of that 
spouse.' Likewise, if a conveyance subject to the performance 
of a condition precedent is made before marriage, though no 
title is acquired, a right to the acquisition is obtained; this 
right is separate, and a title acquired during marriage through 
this right, by performance of the condition, relates back to the 
time of the acquisition of the right and is separate. If an 
estate conveyed before marriage is on condition subsequent, it 
is separate and continues such, even though the condition is 
performed by the conununity during marriage, for the title 
was acquired before and the performance of the condition only 
prevents a possible forfeiture.* 

•^Property acquired during marriage, by either spouse or both 
of them together, by gift, devise, or inheritance is separate.^ If 
the land is acquired by one spouse, it is owned in severalty ; if 
by them both together, they take it in some one or other of the 

VJkicKay Community Prop. {§ 6-7. 

•*Welder v. Lambert, 91 Tex. 610 ; WiUdiwon v. WiUdiwon, 20 Tex. 
237. This is subject to exception in the case, of homestead entry 
during marriage, completed after its dissolution, due to ^the peculiar 
nature of rights imder a homestead entry. McEZay Community 
Prop. §§2^-34; M'Cune v. Essig, 122 Fed. 588; id., 199 U. S. 
382. 

» Welder v. Lambert, 91 Tex. 510. 

* McKay Community Prop. |§ 24, 26. 

*8ee the statutes of the several States; Schmidt's Civil Law of 
Spain and Mexico, Arts. 43-47. 
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common law forms of concurrent ownership. In neither case 
is it part of the conunmiity.*''^ 

Property acquired during marriage in exchange for separate 

property is separate property ; * otherwise, if the community 

furnishes the consideration^ When part of the consideration 

comes from community property and part is separate, the land 

is conmiunity to the extent that the community furnishes the 

consideration, and the spouse supplying separate property as 

consideration has a proportionate separate interest.*^t is not, 

however, a case of the exchange of property when the husband 

purchases during marriage on his personal creditf^nd when 

that occurs the property so obtained belongs to the community ; 

for his indebtedness is a community obligation, and therefore 

the property acquired by means of it is community propertj^ 

Where the s ame is true of the wife's indebtedness the same result 

foUows, — -ner purchases on credit belong to the community.*^^ 

Wh^'rp ^**r ^"trflfft<F d^ ^^t N'"d ^b^ nnmmiinSty^ Vinf she has a 

separate estate and the pi irchase is made on the sole credit of the 

separa la ^gstfttfe. her purchase is her separate property by the 

weight of authority,* while if she has no separate estate it has 

been held in California that the purchased property falls into ^ 

the community^ In Washington, however, her purchases on 

credit become part of the conmiunity whether she has separate 

property or not.' 

In Texas the rents, produce, and crops of separate real prop- 

^Stookstill V. Bart, 47 Fed. 231; Bradley o. Love, 60 Tex. 
472. 

*Love V. Robertson, 7 Tex. 6; Powers v. Munaon, 74 Wash. 
234. 

s Heintz v. Brown, 46 Wash. 387. 

* There can be no doubt of the oorrectneee of the statement in the 
tesct, but tiie actual decisions are on purchases by the wife. See 
Schuyler v. Broughton, 70 Cal. 282; Epperson v, Jones, 65 Tex. 425 ; 
McKay Commimity Prop. § 208. 

' Epperson v. Jones, 65 Tex. 425. 

* Dyment v. Nelson, 166 Cal. 38; Stewart v. Weiser Lumber Co., 
21 Idaho, 340. 

' Schuyler tr. Broughton, 70 Cal. 282. 

s Tesler v. Hoohstettler, 4 Wash. 349 ; Main v. Scholl, 57 Pao. 800 
(Wash.). 
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erty belong to the commumty/ because they are largely the 
result of industry; and the same is the law of Idaho, except 
that, if the instrument conveying the separate property to the 
wife so provides, the rents, issues, and profits of separate prop* 
erty remain separate.^ In Arizona, California, Nevada, and 
Washington the rents, issues, and profits of separate property 
are separate.' 

In some cases a married person may acquire property that is 
necessarily separate. Such is property acquired under laws 
preventing its having the requisite features of community 
property,^ as, a possessory mining location;^ and property 
conveyed directly from one spouse to the other.* 

The interest of each spouse as an owner of the community 
property during the continuance of the marriage varies in the 
different States. In California the husband, during the mar- 
riage, has the fuUproprietary right and the wife no actual 
ownership at all.^ Her interest is a right to take one-half of 
the residue of the property, after payment of debts, on dis- 
solution of the marriage by the death of the husband or by 
divorce.^^ In Texas the l^al title is in the spouse to whom it is 
conveyed, but each spouse has an equal proprietary right to a 
beneficial interest.* In Washington the spouses have equal legal 
proprietary rights."* 

The management of community real propertyjs entirely in the 
hands of the husband, and this includes in T^alifomia, Idaho, 
Nevada, and Texas the power to convey without the wife's 

^ Rents, Rhine o. Blake, 59 Tex. 240 ; Crops, DeBlane v. Lynch, 
23 Tex. 25. 

> Idaho Rev. Stats. § 2497 ; but the rents, issues, and profits of 
separate property of the wife are exempt from ezeoution against the 
husband. Rev. Stats. § 4479 ; Thorn v. Anderson, 7 Idaho, 421. 

' See the statutes of the States named. 

^ MoEay Community Prop. § 80. 

• Phoenix Mining Co. v. Soott, 20 Wash. 48. 
M^wis V. Simon, 72 Tex. 470. 

*^SpreokelB v. Spreokels, 116 Cal. 339. • See infra. 

• Edwards v. Brown, 68 Tex. 329. 

10 Holyoke v. Jackson, 3 Wash. Ter. 235 ; Adams v. Black, 6 Wash. 
528. 



COMMUNTTT PROPERTT 131 

concurrence;^ except that in California the husband cannot 
convey conununity property without a valuably consideration 
unless the wife in writing consent thereto,^ and in Texas a 
wife abandoned by her husband has the right to manage and 
the power to convey community property to provide support 
for herself and her duldren if she has no other means to supply 
her needs.* In Arizona and Washington, although the husband 
has the management and control of the community land, the 
wife must join with him in conveyances of it.^ In all conmiimity 
property States the husband must not convey with intent to 
defraud the wife ^^d the wife must join in conveyances of a 
homestead situated on community land.*^ — 

The general rule probably is that the spouses cannot during 
marriage voluntarily dissolve the conmiunity.^^'In all States 
the conmiunity is dissolved by a divorce from the bonds of 
matrimony .'^The general rule, when the conununity is dis- 
solved by divorce, is to divide the community property equally 
between the spouses, but the statutes of some States permit 
the court to make an unequal division when justice requires it.* 
The death of a spouse always works a dissolution of the com- 
munity. The rules for the dbposition of the community land, 
on dissolution of the conmiunity by death, vary. In Arizona 
the children of the deceased spouse inherit his moiety, subject, 
however, it seems, to the power of the parent to dispose of his 

^ See the statutes of the States named ; MoKay Community Prop. 
4307. 

<'*'*fhis is applicable only to marriages ent^^d into and commiuiity 
property acquired after March 31, 1891. *1^eokels tr. Spreokels, 116 
Cal. 339. 

* Cheek v. Bellows, 17 Tex. 613 ; Fullerton v. Doyle, 18 Tex. 3. 
«Dane v. Daniel, 23 Wash. 379; Rev. Stats. Ariz. 1901, ( 3104, 

but this does not apply in Arizona to uniMitented mining claims. Id. 
In Washington bona fide purchasers from either spouse holding the 
reogrd title may be protected. See Dane v, Daniel, awpra. ^ 

^^See MoKay Community Prop. §§ 314-317^ Spreckels v. Spreokels7 
116 CaL 339. 

* MoKay Community Plrop. ( 307. See the statutes of the several 
States. 

' See MoKay Community Prop. §§ 391-407. 

* MoKay Community Prop. §§ 408-^109. 
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\ 

^l.fr^ _^ abarebywill. In the absence of children the survivor takes all. 
In Calif omia and Idaho, subject to some exceptions, on the 
death of the wife the husband takes all, but if the husband dies 
first, one-half of the conununity property goes to the wife and 
the other half to the husband's heirs or devisees. In Nevada, 
in general, a surviving husband takes all; and a surviving 
wife takes one-half, while the other half goes to the children 
or the husband's devisees, but if there are no children or devisees 
the wife takes all. In New Mexico, on the death of either 
q)ouse, the survivor takes one-half of such property of the de- 
ceased as corresponds to community property and one-fourth of 
the remaining half, and the remaining three-eighths of the^whole 
goes to the diildren or devisees of the deceased, or, if none, to 
the surviving spouse. In Texas and Washington, on the death 
of either spouse, his share goes to his descendants or devisees 
and in their absence to the surviving spouse.^ 

^ See MoKay Commumty Prop. Chaps, lxxii, lxxiv. 



CHAPTER IX 

SEISIN, DISSEISIN, AND CONVEYANCE OP PREE- 
HOLD ESTATES IN CORPOREAL REAL PROPERTY 
AT COMMON LAW 

SEISIN 

Looming large in the feudal law of real property is the idea of 
seisin, ^Even in the law of the present day it plays a part 
which must be studied by every lawyer ; but in the past it was 
so important that we may almost say that the whole system of 
our land law was law about seisin and its consequences." ^ In 
its original use in English law ^'seisin" meant simply possession 
and was applied to chattels as well as to land, but about the 
fourteenth century the term ceased to be used in connection 
with chattels.' The word seisin seems to be derived from the 
same root as the Latin poasessio and the Grerman besitz, express- 
ing the idea of fitting. ^'The man who is seised is the man who 
is sitting on land ; when he was put in seisin he was set there and 
made to sit there." • 

The decisions of the king's coiu-ts in actions brought to 
obtain the seisin of land, by persons claiming to be entitled 
thereto, formulated the law of seisin and defined the conditions 
under which one was seised.^ Those courts recognized free 
tenures only, and none but the claimant of a free tenement 
could sue in the king's courts to recover seisin.^ Seisin, there- 

1 2 PoU. & Maitl., 2d ed., 29. . 

>2 PoU. & Maitl., 2d ed., 32; Maitland, The Seisin of Chattels, 
1 Law Quart. Rev. 324. 

• 2 PolL & Mutl., 2d ed., 30. 

«2 PolL & MaitL, 2d ed., 31 ; 2 Holdsworth Hist. Eng. Law, 206, 
299. 

•2 Holdsworth Hist. Eng. Law, 159, 299; 2 Poll. & MaitL, 2d ed., 
36. 
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fore, became by their decisions the poss tasion of a tenant holding 
by some free tenure. As all such tenaiv.ts were necessarily free- 
holders, it followed that a person seised must be tenant of a free- 
hold estate. Thus \hp> ly^yr Hft^^f npfflftd that seisin was 
possession had by a t^f^ftnt P^ "^"^^ Mnd nf f r^old ^ tate. Tliis 
doctrine excludes from the possibility of seism one who has 
possession as servant, agent, copyholder, tenant at will, tenant 
for years, or any person having a chattel interest or in posses- 
sion under any right or title that is less than a freehold estate.^ 
Seisin thus acquired a fimited, technical meaning and was no 
longer the strict equivalent of possession. A person in posses- 
sion of land might or might not have seisin also, depending upon 
the character of his possession. If he was tenant in fee or for 
life he had both seisin and possession. If he was tenant for 
years or at will he had possession but was not seised.' 

The common law requires that land be always in the seisin 
of someone; or, as it is expressed, t he freehold cannot b e 
placed in abeyance by any act of the tenan t.* Therefore, if a 
freehold tenant leases his land to a tenant for years or at will, 
the lessor still has the seisin; for the lessee cannot have it 
because his estate is less than a freehold. Such is the result 
whenever a freehold tenant seised of land puts another in 
possession and such occupant has any interest less than a free- 
hold estate. Seisin has thus become a still more technical term 
and still further removed from its original meaning as an exact 
equivalent of possession. Nevertheless, the fundamental idea 
that seisin is possession endures. Even in its modem form 
seisin is regarded as a kind of possession and can, perhaps, be 
best shortly described as the possession of a freeholder, exercised 
either by himself or for him by his tenant at will or for years 

iChallis Real Prop., 3d ed., 64, 233; lit. Ten. § 324; Co. litt 
200 b. 

s See Co. litt. 266 b, n. 1. 

' See Challis Real Prop., 3d ed., 100 ; Co. Litt. 216 a, n. 2. Thia 
rule seems to have had its origin in the feudal requirement that there 
should always be a tenant to render servioes due to the overlord and 
against whom actions for the recovery of seisin of the land could be 
brought. Id. 
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or other occupier having less than a freehold interest.^ This 
conception of seisin is revealed in the expression, properly used 
at the present day, to describe the position of a freeholder 
under whom a tenant for years holds possession: the lessor 
is said to have the freehold in possession subject to the term 
of years.' The theory is that, although the tenant for years 
has possession as regards all matters other than seisin and 
enjoys whatever rights possession give s, so far as concerns th e 
seisin he has the possession for and on behalf of the fre^hnldftr 
und er whom he hold s.* The latter, therefore, can properly be 
described as having seisin of an estate of freehold in possession. 

The possession necessary to give seisin, when the tenant 
seised is not personally occupying, cannot be supplied by the 
occupancy of another if such other has a freehold estate, for in 
that case the latter would himself have the seisin. If A, tenant 
in fee simple, leases to B for years, A will have the seisin ; but 
if A conveys to B in fee tail or leases to him for life, B will 
be seised. If B, being tenant for life, leases to C for years, 
B will be seised ; but if B leases to C for the life of B, C will 
be seised. If, finally, C, tenant pur autre vie, leases to D for 
years, C will be seised. 

Seisin, then, is possession, exercised personally or through 
another . It is not ownership, and legal title alone does not 
give seisin, though it may give a right to seisin. If one has 
not possession by himself or through another he cannot have 
seisin, however perfect his title may be. If A has legal title to 
land and the right to possession, but B is in possession, wrong- 
fully claiming to be tenant in fee sunple and to have the right 
to possession and denying A's title and right to possession, A b 
not seised.^ He has not possession himself and the occupant 
is not holding the possession for him. The same thing would be 
true if B, in the above case, leased to C at will or tor years 
and C took possession under the lease. C would not be holding 
the possession for A but for B. 

Owner ship, therefore, does not give seisin . The con- 

^ 2 Poll, ^b Maitl., 2d ed., 40. * ChaUis Real Prop., 3d ed., 100. 

< Ghallis Real Prop., 3d ed., 233. « Leaoh v. Jay, 9 Ch. Div. 42. 
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verse is also true. Since seisin is only possession^ exercised 
personally or through another, ownership is not necessary to 
seisin. In the foregoing cases B would be seised, whether he 
were personally occupying or his tenant at will or for years 
were in occupation. B has possession, in the one case personally 
and in the other by his tenant for him, and the estate he claims 
to have is a freehold. It matters not that his claim is illegal 
and invalid. Some one must be seised. A cannot be be- 
cause he lacks possession; C cannot be because his estate is 
less than a freehold. B has possession, or his tenant for years 
has it for him, and his estate, if it were lawful, would be a 
freehold. The law then says that B is seised and that he has 
an estate. It is one that may be defeated if A pursues the 
remedies that the law gives him for the recovery of his land ; but 
so long as B actually keeps the possession in the character of 
a freeholder he has a freehold estate and is seised. His estate 
and his seisin are tortimis, i.e., wrongful, but he can deal with 
them as anyone lawfully seised of such an estate could. If 
he leases at will or for years he is seised. If he leases for 
life the lessee is seised. If he conveys in fee simple his trans- 
feree is seised. If he dies his estate, if it is one in fee, descends 
to his heir. B's estate and seisin and that of his lessee, trans- 
feree, or heir is subject to A's right to recover his lawful seian 
and estate by entering on the land or by bringing action, accord- 
ing to the circumstances, but until A does recover it he has no 
seisin and nothing but a right to enter or bring an action or 
both ; and these he cannot, at common law, convey, although 
they will on his death pass to his heirs.^ 

In order, however, that B may have the seisin, instead 
of A, the true owner, by thus holding possession adversely to 
the latter's right, B must be in possession under claim of an 
estate of freehold. If he is occupying without right and claims 
only to be tenant at will or for years of A, B will not have 
seisin; for no possession can give seisin except such as is 

1 See 2 Bla. Com. 195-199 ; Maitland, The Mystery of Seisin, 2 
Law Quart. Rev. 481, 3 Select Essays in Amglo-Amer. Legal Hist. 
591, 600 ; Chap. 10, Rights of Entry. 
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exercised in the character of a freeholder. In the case last 
stated A would continue to have the seisin, for he would have 
a freehold and the possession would be exercised for him by B, 
claiming, though wrongfully, to be the tenant of A with an 
estate less than a freehold.^ 

Thus, the character of seisin as possession and the nature 
of the fundamental principle that he who has seisin has the 
land become apparent. The courts will give the person who has 
not the seisin but has a right to get it the means of doing so> 
but in the meantime, while the person actually seised retains 
the seisin, he can deal with the land as if his tortious estate 
were lawful. All the laws of descent and all the rules of con- 
veyancing pertain to a seisin had unlawfully. One so seised 
steps into tiie place of the lawful tenant, whose seisin he has 
usurped, in the tenure by which the land is held. The rights 
of the overlord to services and the incidents of tenure, so far as 
they exist, apply to the seisin of such a usurper as if he were the 
lawful tenant.* 

The seisin described above is seisin in fact and is technically 
nam ed seisin in deed. That term is used in contradistinction 
to a sort of constructive, fictitious seisin existing by a pre- 
sumption of the law ' in certain cases where no •ne is in posses- 
ion but there is in some person an unobstructed right to 
sebin. One of these cases occurs when a tenant dies seised 
in fee and his heir, who claims a freehold estate, has not yet 
taken i)ossession and no other person is in possession. Inasmuch 
as the heir is entitled to the land, the law presumes that he 
has the seisin and he is said to have seisin in law,"^ which he 
can turn into seisin in deed by entering on the land. If at the 
time of the ancestor's death his tenant for years or of any estate 
less than a freehold is in possession, the tenant's possession 
is on behalf of the heir and the latter acquires seisin in deed 

1 Co. litt. 181 a. 

>3 Holdflworth Hist. Eng. Law, 81; Maitland, The Mystery of 
Sdflin, 2 Law Quart. Rev. 481, 3 Select Essays in An^o-Amer. 
Legal Hist. 591, 600 ; Leaoh v. Jay, 9 Ch. Div. 42, 44-45'. 

< ChaUis Real Prop., 3d ed., 234. 

« Lit. Ten. f 448. 
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at once by the descent, without entering;^ or if there be 
no one in possession and the heir, without entering, leases to 
a tenant at will or for years, who enters, the heir thereby obtains 
seisin in deed.' 

Seisin in law is, therefore, an eictension, for some purposes, 
of the doctrine of seisin to certain cases where the person 
seised has no possession, either individually or through another. 
It can exist only when there is no seisin in deed, bo. If before 
the entry of the heir, a stranger should wrongfully enter upon 
the land and thereby get seisin in deed, the presumption 
that the heir had the seisin would fail, and he would no longer 
liave a seisin in law but only a right to enter.' Se isin in law 
may, then, be defined as a claim of a freehold ffftntA wifVinnf 
actual possession but coupled with an unobstructed right to 
'gossession. ^ 

Seisin in law is not equivalent in all respects to seisin in 
deed, but for some purposes for which seisin is required seisin 
in law is sufficient.^ It will satisfy the requirement of the 
common law that there always be some one seised, and seisin 
in law is, therefore, sufficient to prevent the seisin being vacant.* 

It is apparent from the nature of seisin that there can be 
only one seisin at a time. If one person has seisin in deed 
no other person can be seised, and seisin in law is in that one 
only to whom the right to possession has come. If two or more 
are seised together in some form of concurrent ownership, it is 
one seisin in them all as a unit. If several are in possession 

1 Co. Litt. 15 a; Challis Real Prop., 3d ed., 233. Similarly a re- 
versioner or remainderman of a freehold estate who became entitled 
to possession by the determination of a precedent particular estate of 
freehold was seised in law. See Chap. 11, Reversions and Remainders. 
A devisee has at once on death of the devisor and without entry the 
freehold or interest in law, Co. litt. Ilia, which is equivalent to actual 
seisin, so that the devisee's heir can inherit from him though the 
devisee never enter. Doe v. Thomas, 3 Man. & Q. 815. It is not, 
therefore, mere seisin in law. See Chap. 20, Wills. 

* Com. Dig., Seisin, A 2. < Challis Real Prop., 3d ed., 235. 
« See Reeves Real Prop. § 283. 

* E.g., to give dower. Co. litt. 31 a. See Com. Dig., Seisin, B-E. 

* Challis Real Prop., 3d ed., 235. 
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claiming adversely to one another, that one is seised who has 
the better right to seisin/ and if there is not otherwise any pri- 
ority of right, then he has seisin who first got possession.^ 

DISSEISIN 

If one obtains seisin by wrongfidly taking possession of 
land without legal right but under claim of a fee simple, he 
might and generally would turn out of possession some one who 
had had the seisin and thereby deprive him of it. Thus, if A 
or his tenant for years is in possession and A is seised, and if 
B enters upon the land and takes possession under claim of a 
fee simple, ousting A or the tenant, A loses the seisin and B 
acquires it. This act fa known as a disseisin. The person 
who does it^fa a disseisor, and the person deprived ^f flfl^'^^'" ^^ ^ 
Usseisee . Dissefain fa the ousting of a person seised from his 
seisin and tne substitution of another in the seis in.* It is, 
therefore, necessarily made under claim of a freehold estate, 
for none but a freeholder can have seisin.^ So a mere entry 
without permission or license upon land in the seisin of another 
fa not alone enough to make a dissefain. If nothing else but the 
tact of unauthorized entry appears it is only a trespass ; and 
if A enters upon land in the seisin of B under the claim, untrue 
in fact, that he has the right to do so as tenant at will or for 

^ See Barr v. Gratz, 4 Wheat. 213, 223 ; Lit. Ten. § 701. 

> Reeves Real Prop. § 285. 

a *' There is searoely a subject in the English law so obscure and 
difficult as that of disseisin. The full effect of disseisins must formerly 
have been, not only a dispossession of the freeholder, but also a 
substitution of the disseisor as tenant to the lord, and as one of the 
pares ciariae, in the place of the disseisee. Now, as the consent of the 
lord was formerly necessary to the admission of a new tenant into the 
feud, it is difficult to conceive how a complete disseisin could take 
place without the consent or connivance of the lord. Hence Lord Mans- 
field has justly observed, that 'the precise definition of what con- 
stituted a disseisin, which made the disseisor the tenant to the de- 
mandant's praecipe, though the right owner's entry was not taken 
away, was once well known, but it is not now to be found.'" Cruise 
Dig. 'nt. I, f 46. See Co. Ldtt. 266 b, n. 1, 330 b, n. 1. C/. 2 Law 
Qimrt. Rev. 488. See page 137, n. 2. 

« Lit. Ten. § 279 ; Co. Litt. 153 b, 181 a. 
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years of B, it is no disseisin, for A is not claiming a freehold. 
If A attempts to disseise B by entry under wrongful claim of 
being tenant for life imder B, while admitting the latter's 
ownership in fee, it might logically seem that such an act 
should be held to be a disseisin ; because A has ousted B and 
is in possession under claim of a freehold estate and would, 
therefore, seem to be seised of a tortious estate for life. The 
law does not, however, so regard it. T here is no disseisi n 
unless there b an oustin g of the disseisee from the fee simpl e, 
A wrongful holding of a lunited estate in subordination to the 
true owner is not such.^ Every true disseisin is in fee. 

The possession of a disseisor necessary to give him sei^n 
may, like the possession of any tenant who is seised, be exer - 
cised for him by his servant or tenant of an estate less than 
freehold, as well as bv himself in pe rson. Therefore, A can dis- 
seise the owner of land by personally entering and occupying 
under daim of a fee simple or by placing his own tenant for 
years in possession under lease from A as tenant in fee simple.' 

A disseisin was in feudal law, properly, an actual ousting 
of the disseisee from a seisin in deed which he had at the time 
of the ousting ; ' but when a stranger wrongfully entered upon 
and obtained seisin of the land of an heir upon which the 
latter had not yet entered and in which he had only seisin in 
law, the act of the wrong doer was termed an abcUemerU and 
he was styled an abcU orJ^ 

A disseisin gave the disseisee a right to enter upon the land, 
and by so doing he could put an end to the tortious estate of 
the disseisor and re-invest himself with the seisin. However, 
at conmion law, if the disseisor died and hb estate was ''cast 

1 Raoard v, Williams, 7 Wheat. 59» 107 ; Clarke v. MoClore, 10 
Qratt. 305 ; Bond 0. O'Qara, 177 Mass. 139. 

*Bluiiden v. Baugh, Cro. Car. 302, 304-306. See Hovenden v. 
Annesley, 2 Soh. & Lef. 607, 621. 

» Ut. Ten. § 279 ; Co. Litt. 181 a. 

«Co. Litt. 277 a; Challis Real Prop., 3d ed., 235. A wrongftii 
entry under claim of a fee upon land in which a reversioner or re- 
mainderman had seisin in law was an "intrusion.'! See Chap. 11» 
Reversions and Remainders. 
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upon'^ that is, came to his heir by descent, before the disseisee 
entered, the latter's right to enter was taken away, or '' tolled", 
and he was remitted to his right of action to recover the land. 
The expression was that the right to enter was '* tolled by descent 

DISSEISIN AT ELECTION 

The phrase disseisin ai election was used to describe acts 
tortiously dealing with the possession which did not amoimt 
to actual disseisin and did not give the wrongdoer the rights of 
a disseisor, but which the person wronged could treat as a dis- 
seisin in order to employ against the wrongdoer the legal 
remedies given to a disseisee. An example is when A, tenant 
at will of B, leases to C for years. B is not actually disseised 
because the fee is not claimed against him ; but the tenant at 
will has no power to make a lease for years, and B is allowed^ 
if he so elects, to treat the act as a disseisin for the purpose of 
employing against C the remedies given by the law to a dis- 
seisee.^ In no other respect is it treated as a disseisin.' The 
case put above, of A attempting to disseise B by entering under 
wrongful claim of being tenant for life under B while admitting 
the latter's ownership in fee, would be a disseisin at election, 
because there is no adverse claim of the fee to make an actual 
disseisin.^ 

> lit. Ten. § 385 ; Co. litt. 325 a, n. 1 ; 2 Bla. Com. 196. The 
right of entry might be kept alive against a descent oast by "continual 
claim." Ldt. Ten. §§ 414 et seq. The effect of a descent cast to. toll 
entry is now by statute done away with in England and generally in 
the United States. See Chap. 10^ Rights of Entry. Coke says that 
in ancient time the disseisee could not have entered upon the feoffee 
of the disseisor if he had continued a year and a day in quiet posses- 
sion but that such was no longer the law in Coke's day. Co. litt. 
237 b. 

A tortious feoffment by tenant in tail actually seised discontinued 
the estates in reversion and remainder and put all persons entitled, 
including the issue, to their action as the only means to enforce their 
claims. See infra, page 146. 

* Blunden v, Baugh, Cro. Car. 302. 

* See Co. litt. 330 b, n. 1 ; 4 Kent Com. 482-489 ; see page 140, n. 1. 

* See Rieard v. Williams, 7 Wheat. 59. 
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CONVEYANCE OF FREEHOLD ESTATES 

At common law, if A acquired the seisin of land from B, 
A, in effect, got the land. If he got it by disseisin B could 
recover his land by the appropriate means, but what A took 
and what B got back was the seisin. So, if A wished to convey 
land to B, what he would conve y was the seisin of the lan d. 
O wnership of corporeal real property was, in effect, nothin g 
but the lawful righ t to {y^isirT The most simple and obvious 
way to convey a thing is to hand it over, to deliver it. In 
primitive law the usual way to convey a chattel was to deliver 
it. The possession of a chattel was, at that time, seisin, 
and the seisin of the chattel was delivered by handing over 
the chattel to make a good transfer of the title to the chattel.^ 
So, by similar reasoning, the natural way to convey the seisin 
of land would be to deliver it ; and this was the most common 
feudal method of conveying land. It was calle d livery of seisi n. 
It was applicable to and was employed in the transfer of only 
freehold estates, because of interests other than freehold there 
was no seisin; but any kind of freehold estate, fee simple, 
fee tail, or for life, could be so conveyed. 

Livery of seisin, therefore, was the operative act by which 
a freehold estate in corporeal real property was commonly con- 
veyed. The ceremony of conveying by livery of seisin is also 
known as a feoffment} The name feoffment is from the verb 
to enfeoff, feoffare or infeudare, to give a feud ; sc that a feoff- 
ment is properly the gift of a feud. The one who so gives or 
enfeoffs is the feoffor; the person enfeoffed is tiie feoffee. Tech- 
nically, only conveyances in fee simple are feoffments, but it 
is common to also apply the term to conveyances in fee tail and 
for life.» 

^ See Coehrane o. Moore, 25 Q. B. Diy. 57. 

* There is, in reality, no difFerenoe in the meaning of feoffment and 
liyery of seisin as applied to the oonveyanoe of freehold estates in gen- 
eral, although saoh language is sometimes used as to imply that the 
word feoffment has a broader meaning; e.g.<, "In a feoffment the 
livery is the material part.*' See Challis Real Prop., 3d ed., 397. C/. 
n. 3, infra. 

> Liit.T6n. i 57 ; Co. Litt. 9 a ; 2 Bhi. Com. 310, 316. 
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As sebin is possession, to deEver seisin the feoffor must 
give up possession and the feoffee must be put in possession. 
This was done in two ways, by liverji in deed ,and by lioery in la w. 
When it was liveiy in deed, the parties went upon the land and 
the feoffor formally delivered up possession to the feoffee with 
appropriate words expressing the intent with which the livery 
was made. This was the real livery of seisin, but it was cus- 
tomary to evidence the livery by some ceremony performed 
on the hmd at the time of making livery ; as, by the feoffor 
handing over to the feoffee the ring or hasp of the door of the 
house, a tud from the land, a bough or twig of a tree growing 
there, a rod, a knife, or a cross.^ These symbolical observances 
tended to become confused with the livery itself, so that less 
stress came to be laid on the actual livery of seisin and more on 
the symbolical evidence of it.* Li very in law was performe d 
not on the land but in sight of it. * *, within the view"^ and th e 
feoffor to l d the feoffee to enter and take possession of the land . 
If thereafter the feoffee entered while the feoffor was yet alive, 
it was a sufficient feoffment.' A livery of seisin of one parcel 
of land in the name of several parcels all in the same coimty 
was sufficient to give seisin of all parcels comprehended in the 
feoffment, but it could not operate on lands outside the coimty.^ 

The livery, whether in deed or in law, had to be accompanied 
by a declaration of the purposes with which it was made, ex- 
pressing the limitation of the estate conveyed and the tenure, 
services, and conditions, if any, upon which it was to be held. 
The words of conveyance generally employed were ^^i^ve and 
gant." * The declaration accompanying the livery could be 
oral and probably was so, in the earlier history of the law im- 
mediately after the Norman Conquest, but the practice became 
increasingly common, until it was substantially universal, to 
execute and deliver to the feoffee a written and sealed '' charter 

^Co. litt. 48 a ; 3 Holdsworth Hist. Eng. Law, 188 ; 2 Poll. & 
Maitl., 2d ed., 83 ; 2 Bla. Com. 315. Words alone seem to haye been 
soffioient, but query? See Challis Real Prop., 3d ed., 399-401. 

* 3 Holdflworth Hist. Eng. Law, 189. 

> Co. Litt. 48 b ; 2 PolL & Maitl., 2d ed., 83. 

< Lit. Ten. {61. •2 Poll. & Maitl., 2d ed., 82. 
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of feoffment ", or deed, setting forth the intent with which and 
the terms upon which the feoffment was made.^ The charter 
was not the effective means of conveying the land. That was 
accomplished by the livery of seisin. The charter was em- 
ployed to furnish a satisfactory kind of evidence of the intent 
and terms of the livery. It was not desirable to leave the 
question of what language was used to memory alone. As 
conveyances became more complicated in their limitations and 
provisions the use of written charters became practically a 
necessity.* If livery was expressed to be made '"according 
to the form of the charter", the livery would operate in pur- 
suance of the limitations in the deed, and, if there was any in- 
consistency between it and the spoken words of the feoffor, 
the language of the deed would control.* However, by the 
Statute of Frauds (1677) a writing was made necessary to a 
feoffment by the provision that "estates made or created by- 
livery and seisin only, or by parol, and n ot put in writing and 
s igned . . . shall have the force and effert^ estates at w ill 
only." The charter alone, however, without livery of seisin 
was quite ineffective to convey an estate of freehold. If the 
transferee entered into possession under a charter of feoffment 
but without livery of seisin, though the charter purported to 
convey the estate to him and his heirs, yet he would have an 
estate at will only.* 

The origin of livery of seisin as a method of conveyance 
was probably due to the attitude of the primitive mind toward 
livery as the most natural way to convey and, perhaps, to its 
incapacity to conceive of any transfer of things except by hand- 
ing over. The long continuance of the requirement of livery in 
the common law seems to be owing to the notoriety of liveiy and 
its consequent tendency to prevent the frauds that secret con- 
veyances render possible.^ 

^A memorandum of the livery was endorsed upon the charter. 
Leake Liand Law, 2d ed., 35. 

> 2 Poll. & Maitl.. 2d ed., 83 ; 3 Holdsworth Hist. Eng. Law, 191. 

> Co. Litt. 48 a, 222 b ; Challis Real Prop., 3d ed., 403. 

* 2 Bla. Com. 311. 

• See 3 Holdsworth Hist. Eng. Law, 190-191. 
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The very nature of livery of seisin made it a conveyan ce 
o peratmg instantly and fully when made, if it o pftratfiH at all. 
I t was a transaction whoUv in the pres ent. Consequently^ it 
was impossible to make livery of seisin to be effective at some 
future time after the livery. If A attempted to enfeoff B, the 
feoffment to take effect at A's death or after the lapse of a 
year, a day, or an hour, or at any time other than at the same 
instant the livery was made, the feoffment would simply be void. 
If the seisin passed from the feoffor it must have immediately 
passed to the feoffee. If it did not pass from the feoffor when 
he made livery, another livery would have been required to 
cause it to pass from him at the later time. Even if the livery 
could have been conceived to have taken the seisin from the 
feoffor and the expressed intent to have prevented its going 
immediately to the feoffee, this result would still have been 
prevented by the rule of law forbidding placing the seisjoJOi. 
abeyance. This rule absolutely prohibits parties putting the 
seisin in abeyance, although there are some instances in which 
the law will do so. Thus, when a corporation consisting of but 
one member at a time, known as a corporation sole, is seised of 
land, there is no one to take the seisin during the vacancy be- 
tween the incumbency of two successive members, and it is 
necessarily in abeyance. So, at conmion law, when a tenant 
pur autre vie died during the lifetime of the cestui que vie, if 
no special occupant was named the seisin was in abeyance until 
a general occupant entered.^ By no possibility, however, can 
the seisin be placed in abeyance at common law by act of the 
parties.^ A vali d lease of^ jji es tate of leas than freftholH to 
b egin in the future can be mf ^p ^% ^mmnn lanrj Ko/>niigi> QimTi 
e states originate in a mere contract: fpr ^he on rnpfttiQn gf thft 
land and their existence does nnf ^ffAH- fhp APisin nf fhp tpnant 
of the freeho ld.' 

From the nature of seisin and of livery of seisin, operating 

1 Lit. Ten. § 647 ; Co. Utt. 342 b ; Challis Real Prop., 3d ed., 101. 

* 1 Pros. Est. 216, 249. Cf. 2 PoU. & Maitl., 2d ed., 92, 317-318. 
See SaviU v. BetheU, (1902) 2 Ch. Div. 523, 538. 

* See Chap. 5 ; see page 67, n. 4; page 68, n. 1. 
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as it did merely by transfer of possession^ a tenant in^tSQ^'^il^ 
for life, for years, or at will, being in possession, could make>^ 
a feofibnent that would carry to the feoffee the seisin of the ^ 
land and whatever freehold estate was designated. The tenant, 
having the actual possession, could make a livery of seisin, and 
the effect of the livery was to carry the estate that was limited 
by the terms of the feoffment, although the feoffor might not 
have as of right so great an estate, and although both the 
feoffment and the estate transferred by it were tortious. If 
the feoffor was tenant in tail or for life he had, of course, no 
right to convey a greater estate than for his own life. Never- 
theless, he had the seisin and the power to deliver it. If he 
made a livery in fee simple, the feoffee took a fee simple estate, 
a tortious but yet an actual estate, like that of any disseisor* 
The same effect followed a feoffment by tenant for years or at 
will in possession. Such a tenant did not have the seisin, but 
he was in possession, holding it on behalf of his landlord, and 
by making a feoffment he and his feoffee became disseisors of 
the landlord. The feoffee thus became invested with sebin 
and a disseisor's tortious estate.^ 

A tortious feoffment by tenant for life, for years, or at will 
was a cause of forfeiting of the feoffor's estate and gave an^ 
inmiediate right of entry to the person nest entitled to the 
land;^ but the courts held that the effect of the Statute 
De Donis Conditionalibus wa s such that a tortious fe offment by 
tenant m tail gave to the person entitled no riyht to enter bu t 
only a right to brin;;; action on the death of the tenant in t51. * 

The common law recognized some methods other than feoff- 
ment of conveying freehold estates in corporeal real property. 

1 lit. Ten. § 611 ; Co. Litt. 330 b; Com. Dig., Seisin, F 1. The 
feoffment was not neoessarily in fee simple. The feoffee took only 
suoh estate as was conveyed to him, but the disseisee was devested of 
the whole fee simple and the feoffor had a tortious reversion in fee 
simple. The livery of a mere bailiff was absolutely without effect, 
because he was a servant only and in no sense had an independent 
possession. Co. Idtt. 330 b, n. 1. 

* Co. Litt. 251 a^252 a. See supra^ Disseisin. 

> lit. Ten. §§ 595-597; Co. litt. 326 b, 327 a, b; td. 326 b, n. 1, 
327 a, n. 1, 2; Challis Real Prop., 3d ed., 407. 
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Exchange and surrender were conveyances by which under 
certain special circumstances seisin could be transferred by act 
of the parties without formal livery. An exchange could be 
used by two persons having, in their respective lands, estates of 
equal quantity, as, both in fee simple or both for life. If they 
mutually agreed to exchange their lands and each made entry 
accordingly, while both were living, it was a good conveyance 
without livery.^ A tenant for life in possession could surrender 
and thus convey his seisin and estate to a person who was 
entitled inmiediately on the expiration of the life estate to a 
freehold estate of equal or greater quantity in the land. A 
simple agreement on the part of the life tenant to give up his 
iterest was sufficient, and no livery of seisin had to be made.^ 
'wi€ and common recovery have been briefly described in 
»nnection with the discussion of estates in tail.' The prin- 
[pal reason for employing them was to convey interests n ot 
o therwise transfer able, as, to b ar estates in tail ^"^ trf> r^y^v^^y 
ffae re al property mterests o t married women, who were not 
'X)mpetent, at common law, to use the other conveyances. 
Common recoveries were used chiefly by tenants in tail. In 
these conveyances the seisin was actually or in theory delivered 
hy the sheriff in pursuance of the order of the court, and an 
actual estate was passed.^ 

1 Lit. Ten. §§ 62-65 ; Co. litt. 50 a-^Sl b. It was necessary to use 
the teohnioal word " exchange." See Windsor v. Collinson, 32 Ore. 297-. 

* See Chap. 15, Suirander. * Chap. 3, Fee TaU. 

^Challis Real Prop., 3d ed., Chap. 27; Bouvier, Recovery; 4 
Kent Com. 407-499. The expression used to describe the process of 
conveying land by means of a fine is to "levy a fine." The one who 
levies, i.e., the transferor, is the ''conusor" or "oognizor" ; the person 
U) whom it is levied, the transferee, is the "oonusee" or "cognizee." 
The person to whom land is conveyed by means of a conunon recovery is 
the "reooveror ", and the person against whom the action is brought, the 
lenant to the praecipe, is the ' ' recoveree. ' ' When one conve3rs by means 
|>f a conunon recovery, he is said to "suffer a common recovery." 

The fine itself was not capable of passing seisin, until it was given 
ilhat effect by the Statute De Finibus Levatis, 27 Edw. I, Stat. 1, o. 1. 

{Similarly, a common recovery was not perfect until seisin was delivered 
n pursuance of the judgment of the court. 2 Poll. & Maitl., 2d ed., 
103-105; 3 Holdsworth Hist. Eng. Law, 207, n. 2; id. 212; Cruise 
Dig. Tit. XXXV, 0. VIII, J IL 
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The common law contemplated that all conveyances of free* 
hold estates in corporeal real property should operate by means 
of a change in the seisin. All were present transactions and 
operated by transmiUa tion of possession. They were equally 
ineffectual to place the seisin in abeyance by any possible means. 

The doctrine of seisin is still law but is now of less importance, 
and the abstruse and complicated law of disseisin is practically 
obsolete as the result of new methods of conveyancing that 
have been developed and of statutory changes.^ Of the several 
forms of conveyance that have been examined in this chapter, 
surrender is the only one now met with in practic e.^ Feoff- 
ment either has been abolished by statute or is wholly un- 
necessary and obsolete,' and, as the result of the new methods 
of conveyancing and of statutes, no conveyance can now trans- 
fer any greater estate than the transferor has,^ and conse- 
quently the doctrine of tortious feoffment no longer exists. 
Exchange is obsolete and never employed. Fines and common 
recoveries were abolished in England in 1834,^ and in the United 
States they have been abolished by statute in some States and 
are probably now quite useless and obsolete in all, although in 
the early history of the country they received some recognition.* 

Although much of the law considered in this chapter is of 
a purely historical character, the feudal notions of seisin and 
transfer of possession lie at the foundation of the modem law of 
conveyancing, and a knowledge of the old is necessary to an 
understanding of the new. 

^ Tortious feoffments are no longer possible, and the modem doc- 
trine of advene possession does not rest upon disseisin. See Chap. 16. 

* It ooours chiefly in connection with estates for years. See Chap. 
15. Surrender. 

* Stim. Amer. Stat. L. § 1470. Feoffment is said to be stiU used on 
rare occasions in England. See Challis Real Prop., 3d ed., 397, n. 

« Stim. Amer. Stat. L. § 1402. > 3 & 4 Wm. IV, c. 74. 

* Reeves Real Prop. § 429; Tiffany Real Prop, f 27. 



CHAPTER X y^ 

INCORPOREAL REAI. PROPERTY — RIGHTS OF 
ENTRY— REVERSIONARY INTERESTS— POSSIBIL- 
ITY OP REVERTER AND ESCHEAT — REVERSIONS 
AND REMAINDERS 



INCORPOREAL REAL PROPERTY 

Things that are subjects of property rights * are divided 
by the law into things corporeal and things incorporeal. Here- 
tofore, real things corporeal or corporeal real property has 
been considered. Incorporeal real property consists of in- 
corporeal things real, that is, incorporeal things connected 
with land. They are intangible legal rights and relations, 
which have no physical existence, cannot be perceived by the 
senses, and are mere creations of the law. They are, how- 
ever, real property quite as much as corporeal things real. 
Incorporeal real property is always a right of some sort in re- 
spect to land, but it is the intangible right itself that is the in- 
corporeal property, not the land in connection with which the 
right exists. 

Incorporeal real property may be a right to have, either pre s-. 
ently or in the future, the possession of real property by virtue 
of an. estate therei n , such possession not being now had by 
vutue of such estate, and such right being either certain or 
contingent. It is incorporeal property because the thing that is 
the property is the incorporeal right to the possession and not 
the thing of which the possession is to be had. On the other 
hand, incorporeal real property may be not a right to possession 
at all, but a right to derive something of profit from or to have 

> See Chap. 2. 
149 
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some other privilege in the land of another while he retains the 
possession thereof. It is incorporeal property because the 
property is the mere intangible right to the profit or other 
jMrivilege in the land of another person. 



RIGHTS OF ENTRY 

Whenever any person who is out of the possession of land has 
a right to the present possession thereof and is permitted by the 
law to enforce his right by entering upon the land and in that 
way to acquire the possession, he is said to have a right cf entry. 
A right of entry may come into being in any way in which one 
may acquire the right to the present possession of land. A 
disseisin or an abatement leaves a right of entry in the disseise 
or heir. At conunon law a tortious feoffment by tenant for 
life or for years or at will gave an immediate right of entry to 
the person next entitled to the possession of the land. If the 
tenant of an estate of less than freehold is wrongfully dis- 
possessed he has a right of entry. Likewise^ a right of entry 
may arise by breach of a condition subsequent attached to any 
estate on condition.^ 

At conmion law a right of entry would pass to heirs * or per- 
sonal representatives,* according to the nature of the estate that 
was the basis of the right, but no mere rights of entry were 
assignable or devisable^ at common law. It was, however, 
provided by the statute of Henry VIII that a right of entry 
for breach of condition, belonging to the lessor of an estate 
for life or years on condition, should pass to an assignee, along 
with the lessor's interest as lessor, if an assignment of that 
interest was made. The conmion law as thus modified has 
continued in general to be the law to the present day, but in a 
few jurisdictions all rights of entry are now assignable and 

^ See Chap. 6, Estates on Condition, 
s See Lit. Ten. §§ 347, 396» 398, 403, 405. 
« Co. Litt. 214 b. 

^ Goodright v. Forrester, 8 East, 552, 566. See Jenkins v. Jones 
9 Q. B. Div. 128. 
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devisable.^ The reason commonly given for the non-alienability 
of rights of entry is the dislike of the law to the assignment of 
rights that might be made the means of the persecution of the 
weak by being transferred to the strong.^ Perhaps, historically, 
the true reason was an inability to conceive of the transfer of 
what, as a mere incorporeal thing, could not in any way be 
delivered.' The land itself could not, of course, be conveyed by 
anyone out of possession because he could not make livery 
of it. 

At common law a right of entry was lost by a descent cast,^ 
except that the doctrine did not apply to a right of entry for 
breach of a condition, which right was not affected by a descent 
to the heir of the tenant of the estate on condition or to the 
heir of a disseisor of the latter ; ^ nor was the right of entry of 
the lessee of an estate of less than freehold tolled by a descent 
cast, because the entry of such a lessee would not interfere with 
the seisin of the disseisor's hen*.* At the present day in England 

^ Chap. 6, Estates on Condition ; page 96, n. 4 ; page 07, n. 1. There 
seems to be no distinction with respect to assignability, otherwise than 
as affected by the statute of Henry VIII, between a right of entry for 
condition broken and "an original right where there has been a dis- 
seisin, or where the party has a right to recover lands, and his right 
of entry and nothing but that remains." See Challis Real Prop., 3d 
ed., 77, n. ; Lit. Ten. f 347, that entry and re-entry are the same ; but 
see Hunt v. Bishop, 8 Exch. 675 ; Hunt v, Renmant, 9 id. 635. 

> See Goodright v. Forester, 1 Taunt. 578, 613 ; Co. litt. 214 a. 
The statute 32 Hen. VIII, c. 9, § 2, forbade the selling of pretended 
titles and imposed a penalty of forfeiture of the value of the lands sold 
upon the seller and upon the buyer also if he purchased knowingly. 
It referred to fictitious titles and titles that at that time were not 
capable of being conveyed. Jenkins v. Jones, 9 Q. B. Div. 128. See 
4 Kent Com. 446 et seq. 

* See Maitland, The Mystery of Seisin, 2 Law Quart. Rev. 481, 3 
Select Essays in Anglo-Amer. Legal Hist. 591, 601-602. See the 
same article for an examination of the nature of the interest of a 
tenant in fee simple who has been deprived of seisin and left with a 
right of entry. 

^ Chap. 9, Disseisin. 

> Because ike feoffor on condition had no remedy by action to re- 
cover the land, other than ejectment, which was based upon a real or 
supposed entry ; and if his entry was tolled he would be barred for- 
ever. Lit. Ten. § 391 ; Co. Litt. 240 a. 

• lit. Ten. § 411 ; Co. Litt. 249 a. 
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and many American jurisdictions it is provided by statute that 
no right of entry shall be tolled by a descent cast in consequence 
of the death of the disseisor or person in possession.^ 

Entry, if it can be made peaceably,^ is still an entirely suffi- 
cient and permissible means of effectuating a right to the 
Lmnediate possession of land, but it is no longer necessary in 
any case. Whenever any person has a right of entry he can 
maintain an action of ejectment to recover possession of the 
land. This action, which was first designed to furnish a remedy 
by which tenants for years could recover possession of demised 
land, has become available in all cases in which a person has 
a right of entry. Very generally, in modem times, the form of 
the action has been modified by statute or other statutory 
actions substituted for it, but the modem actions may be used 
with the same effect as the common law ejectment, in place 
of making an actual entry.' 

Questions concerning rights of entry now arise chiefly in 
cases in which the right exists as a result of the breach of a 
condition subsequent attached to an estate on condition. Such 
a breach causes a forfeiture of the estate, the forfeiture being 
enforcible by entry.* A breach of the implied condition, an- 
nexed to every estate for life or years, that the tenant shall not 
prejudice his overlord's rights by conveying a greater estate 
than the tenant has would occur at common law if the tenant 
made a tortious feoffment;^ but the abolition of tortious 
feoffments has done away with that cause of forfeitiue.* The 

^ Stim. Amer. Stat. L. § 1404; 3 & 4 Wm. IV, c. 27, (30. 

'A right of entry must be exercised peaceably. At common law 
there was no restriction on the use of force. Com. Dig., Forcible Entry, 
A. n. a ; but by the statute 5 Rio. II, Stat. 1, c. 7, forcible entry was for- 
bidden, and in the United States there are statutory prohibitions to 
the same effect. 

* Either because of the fiction of entry in ejectment or because, as 
livery of seisin is no longer necessary to the beginning of the estate, it 
can end without solemnity. Comehus v. Ivins, 26 N. J. Law, 376 ; 
Ritchie t;. Kan. N. & D. Co., 55 Kan. 36. 

^ See Chap. 6, Estates on Condition. 

* The doctrine did not apply to conveyances operating under the 
Statute of Uses. Jackson v. Mancius, 2 Wend. 357. 

* See page 146 ; 4 Kent Com. 106. 
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condition that the tenant will not claim a greater estate than he 
has or affirm his landlord's title to be in a third person is still, 
however, implied in every lease for life or years/ and it operates 
in unison with the tenant's estoppel to deny his landlord's 
title.^ Such a disaffirmance by a tenant of the title of his land- 
lord is known as a disclaimer. By the earlier law, and still in 
England, a merely informal disclaimer by words alone would 
not work a forfeiture of a lease for life or years. To have that 
effect the disclaimer must have been made by ''matter of 
record", i.e., in a formal manner in proceedings in court.' 
In most American jurisdictions, however, at the present day, 
a disclaimer need not be so solenm. If the tenant in any way 
gives his landlord express notice of a disclaimer, it works a 
forfeiture, and the landlord has a right of entry to recover 
possession of the land.^ 

Tlie breach of an express condition results from the non- 
performance or non-observance of the condition ; but, just as 
the law from its dislike of forfeitures will not construe language 
as creating a condition if there is doubt of its meaning,'^ so, 
when there is a condition and the question is whether it has 
been broken, the courts lean against holding that a breach has^^ 
occurred. Substantial compliance with the terms of the con- 
dition is sufficient. Something more than the violation of its 
letter must appear; its true spirit and purposes must have 
been disregarded.* 

^ Chap. 6, Estates on Condition ; Co. Ldtt. 251 a-252 a ; Com. Dig., 
Forfeiture, A 4, 5. 

s Chap. 6, Tenant's Estoppel ; WiUison v. Watkms, 3 Pet. 43 ; Tayl. 
L. & T., 0th ed., { 522. 

* See De Lanoey v. Ghknong, 9 N. T. 9. 

«See Sherman v. Champlain Transp. Co., 31 Vt. 162, 177; Tayl. 
L. & T., 9th ed., § 622. Contra, De Lancey v. Ganong, 9 N. Y. 9. 
Even in England, a disclaimer in words waives notice to quit and for- 
feits a term from year to year or at will. Doe v. Evans, 9 M. & W. 
48 ; Dow V. Gower, 17 Q. B. 689. 

> Chap. 6, Estates on Condition. 

• See MoKissiok v. Pickle, 16 Pa. St. 140 ; Rose v. Hawley, 141 N. T. 
366. 
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UCENSE AND WAIVER OF BREACH 

It is an established principle of the law of forfeiture for con- 
dition broken that in any case of an estate on a condition 
imposed for the benefit of the feoffor or lessor, whether the 
breach gives a right of entry only or works a forfeiture without 
entry, a breach of the condition will cause a forfeiture only at 
the election of the feoffor or lessor. He may waive the for- 
feiture if he chooses ; but the tenant, of course, has no option. 
If it were not so, the tenant of an estate to which was annexed 
any condition within his own control would have it in his 
power to end his estate whenever he desired by breaking the 
condition and thus, by means of his own wrong, to escape from 
his obligations in respect to the estate, as, for example, his 
liability to pay rent.^ 

The cases usually arise by the landlord of an estate for yea^^i 
waiving a forfeiture by his tenant. Such a waiver may occur 
by the landlord giving the tenant a license, or permission, to do 
some act forbidden or to leave undone some act required by the 
terms of a condition. A breach made in pursuance of such a 
license does not, of course, work a forfeiture. However, a 
peculiar doctrine has carried the principle much further in one 
class of cases. In Dumpor's Case * (1603), where the condition 
was that the lessee should not alien the premises to any person 
without license from the lessors, and the latter licensed the 
lessee to alien to any person, and the lessee thereafter did 
alien, it was held that a subsequent alienation by the assignee 
did not work a forfeiture. The rule was established that a 
license to assign once destroys the condition, and subsequent 
unlicensed assignments do not cause forfeitures. The doctrine 
has not been extended to other acts by a lessee, but as to 
assignments it has had some recognition in the United States.' 
It has, however, encountered so much dislike on the part of the 

^ Rede v. Farr, 6 M. & S. 121. See Tayl. L. & T., 9tli ed., ( 492. 
Formerly a distinction was drawn in this respect between leases void- 
able by entry and those ipso facto void by breach. Id. 

» 4 Co. 119 b. 

* Reid V. Brewing Co., 88 Md. 234. 



LICENSE AND WAIVER OF BBEACH 155 

_ - - • 

courts that it is now of doubtful authority/ and it has been held 
in some jurisdictions not to apply when the license is given for 
one assignment to a particular person^ with an express stipula* 
tion that no other assignments shall be made without consent.^ 

A landlord may also waive a forfeiture after a breach of 
condition has occurred, though no license to conunit the breach 
was given. Such a waiver will be implied if after a breach and 
with knowledge thereof ' the landlord does anything to recognize i 
that the tenancy continues. When this occurs it is usually by ' 
the landlord's receipt of rent ^ that has accrued after the breach. 
He cannot prevent the receipt of rent from operating as a 
waiver by protesting that it is not to have that effect. If he 
accepts or enforces payment of rent due for any period subse- 
quent to the breach, it is necessarily an admission on his part 
that the tenancy existed after the condition was broken.* It 
i. not, however, a recognition of the tenancy to receive, after 
a breach, payment of rent accruing before the breach, because 
it is a pre-existing debt owing independently of the non- 
existence of the tenant's estate after the breach.^ 

The doctrine of Dumpor's Case does not apply to waivers after 
breach. These affect only previous completed forfeitures, and 
a subsequent and different breach, even of a similar kind, works 
a new forfeiture of which the landlord may avail himself.^ 

. 1 See Moss v, Chappell, 126 Ga. 196 ; Kew v. Trainor, 150 111. 150 ; 
cases in Note, 11 L. R. A. (n.b.) 398 ; 7 Am. Law Rev. 616. The rule 
in Dumpor's Case has been abolished by statute in England. 22 & 23 
Vict., c. 35 ; 23 & 24 Vict., c. 38. 

> Moss t;. Chappell, 126 Ga. 196 ; Kew v. Trainor, 150 111. 150. It 
had been held in England that the condition was destroyed even when 
the license was to assign to one particular person. Brummell v, Mao- 
pherson, 14 Ves. Jr. 173. 

* Pennant's Case, 3 Co. 64 a ; Mulligan v. Hollingsworth, 99 Fed. 
216. 

* Goodright v. Davids, Cowp. 803. 

* Davenport t;. The Queen, 3 App. Cas. 115. 

* Jackson o. Allen, 3 Cow. 220. 

' There is, perhaps, no good ground of distinction, but the failure 
to enforce a forfeiture was held to be not equivalent to a license to 
eommit a breach. Doe t;. Bliss, 4 Taunt. 735. See Bleecker v. Smith, 
13 Wend. 630 ; Tiffany Real Prop. ( 73. Contra, Murray v. Harway, 
56 N. Y. 337. 
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If, therefore, the condition is being constantly broken by- 
persistence in some forbidden use of the premises or by the 
continued neglect of some duty resting upon the lessee through- 
out the term, there is a new cause of forfeiture each day, and 
an acknowledgment by the landlord of the.ex|gtence of the 
tenancy at any particular time does not waive the repetition of 
the forfeiting incurred thereafter by the maintenance of the 
situation that constitutes a breach.^ So, when the condition 
was that the tenant should not use the rooms in the demised 
house for the occupation of anyone but members of his family 
and he let a room to a lodger, receipt of rent was not a waiver of 
forfeiture for breach of condition by the continuance of such 
use thereafter ; ^ and a condition to keep premises insured is 
broken anew each day that they remain uninsured.* 

The last mentioned type of cases difiFers from a completed 
breach by failure to perform a required act at a particular 
time. For example, acceptance of rent operates as a waiver 
of forfeiture for failing to pay taxes due theretofore, imder a 
condition to pay all taxes assessed during the term, although 
such taxes continue to remain unpaid.^ The breach was the 
failure to pay the particular taxes when due, but if taxes 
subsequently assessed were not paid it would be another breach. 

REVERSIONARY INTERESTS 

By the common law theory of tenure any estate created by 
subinfeudation is derived from that of the feoffor, donor, or 
lessor. He is considered to have created a new or derivative 
estate, carved out of his old or original estate.^ He becomes 
overlord,* and, by virtue of the relationship of tenure, if the 

> See remarks in Conger v. Duryee, 90 N. Y. 504, 600-601. 

> Doe V. Woodbridge, 9 B. & C. 376. 
» Doe V, Peck, 1 B. & Ad. 428. 

^ Conger v, Duryee, 90 N. T. 594. So, the oonversion of a house 
into a shop was said to be a breach complete at once. Per curiam^ 
Doe V. Woodbridge, 9 B. & C. 376. See Doe v. Jones, 5 Exoh. 498 ; 
oases in Note, 11 L. R. A. (n.s.) 398, 404. 

* See 1 Pfes. Sst. 123. 

• 1 PoU. & Maitl., 2d ed., 236-237 ; 3 Holdsworth Hist. Blig. Law, 1 1 "* 
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derivative estate should come to an end the overlord or his 
heir would be reinstated in his original estate in the land, 
which would revert or come back to him. Hence^ the interest 
left in him after conveying such a derivative estate, and by 
virtue of which he may get back the land, is known as a rever- 
sionary interest. Ut is an incorporeal and reversionary interest 
only while the derivative estate exists. If the land ever reverts 
to the overlord, he no longer has a reversionary interest but an 
estate in possessionj 

No reversionary interest is left in the assignor of an estate 
who transfers his whole estate by substitution, so that the 
assignee does not hold of the assignor but holds of the same 
overlord from whom the assignor held before the transfer. 
Such reversionary interest as there may be will be in the over- 
lord, because the estate transferred is held of him and was 
originally created out of his estate. 

POSSIBILrrY OF REVERTER AND ESCHEAT 

Before Q uia Emptores the feoffor of any estate in fee had a 
reversionary interest, in accordance with the general principle 
applicable to estates created by subinfeudation. An estate in 
fee was inheritable by the heirs of the feoffee and might endure 
forever, so that the reversionary interest of the feoffor was un- 
certain and nothing but a chance or possibility of getting back 
his former estate. For this reason such a reversionary interest 
was called a possibility of reverter. This name was originally 
applied alike to the reversionary interest of the feoffor of a 
common law conditional fee, of a fee simple, and of a deter- 
minable fee simple.^ The conmion law conditional fee was 
later abolished by the Statute De Donis Conditionalibu% 
Wiyi respect to the fee simple, it became customary to term the 
reversionary interest after it, by virtue of which the land might 
revert to the feoffor on failure of heirs of the feoffee, an eschggi^ 
and that is now its name. Since ^Q uia Emptores, however^ 

* Fi-am Rem. 381, n. a; 2 PolL & Maitl., 2d ed., 21-25; Challis 
x-«l Prop., 8d ed., 82-65. 

f 
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alienation of estates in fee simple has operated by substitution, 
and the right of escheat that^ before the statute, would have 
been had by the feoffor is, since the statute was passed, in the 
oWbfiord of uie fee from whom it is held.^ 

Since Quia Emptores it would also seem that a reversionar^ij 
interest in one who conveys a determina ^^lf fm liTnrlf. by 
virtue of which the land would revert to him on the expirationl 
of the estate through the operation of the special limitation, ia 
an anomaly. Nevertheless, the existence of such a reversionary 
interest has been recognized by American courts, and it is still 
called a jya-<j^i1ify ^f jf^y^Ytf^T^ — This sppms to be the only 
i m)per modem use o ^ thft TlftP^ - ^ but the right of the transferor 
cTan estate in fee simple on condition, before breach, to enforce 
a forfeiture for breach if one should occur is conmionly called a 
possibility of reverter. This seems incorrect because one so 
entitled to the benefit of a condition attached to an estate in 
fee simple has no reversionary right. He has no possibility of 
the land reverting to him on the expiration of the estate by 
reason of its own limitation and without action on his part, us 
in the. case of a true reversionary right. He has only a possi- 
bility of a right to bring the estate to an end and to acquire the 
land again by taking steps to do so, namely, by making an 
enjry or bringing an action. *• 

(Possibility of reverter and escheat are not estates. They are 
omy possibilities or chances of having an estate, for they cannot 
take effect in possession until the fee simple determinable or 
fee simple comes to an end, which may never occu^ 

^ Except on conveyanoes by the orown or State and except where 
Quia Emptores is not in foroe. See Chap. 1. It would seem on prin- 
ciple that on the extinction of a corporation, having no stockholders 
or members entitled to its property, its land would escheat. Lqord 
Coke, however, said that the donor shoxdd have the land and not tne 
lord by escheat. Co. Litt. 13 b. This remark has been foUowed in 
many dicta and at least one case. Mott v, Danville Seminary, 129 
111. 403 ; Danville Seminary v. Mott, 136 IlL 280. See Gray Perp., 
3d ed., §§ 44r-51 a; ChaUis Real Prop., 3d ed., 467. 

' See Chap. 6, Determinable Fees. 

* Except where De Donis is not in foroe and common law oondi- 
itional fees .exist. _.See page 44» n. 3. 
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REVER.- • ( a: . : ' MAINDERS 

^iVhen there is "^ rev. .* y • .: rest after an estate that is 

certain to coio^ to an e: i w '-. «.iji'v .; a reversion, and therein lies 
the fund^inental differ > ,' i ^ -^ - * u a reversion on the one hand 
*]jd 4fli escheat and a possibility of reverter on the other. The 
"Uonor or lessor of any estate that is less than and derived out of 
his own estate has a reversion and is a reversioner} This can 
occur only when such derivative estate is less than a fee simple. 
There never can be a reversion after a fee simple. Also, in 
order that a reversion be created, the derivative estate con- 
veyed by the lessor or donor must be less in legal quantity 
than his original estate from which it is derived. If one conveys 
all the estate that he has in land, his conveyance operates by 
substitution and is an assignment of his whole interest.^ The 
estate conveyed is not a new derivative one, and there can be, 
therefore, no reversion left in the assignor. 

A reversion is an actual estat e. It is always the same original 
estate that was in the donor or lessor before the creation of the 
new estate. The latter is smaller than and derived from the 
farmer, and the process leaves the original estate still in exist- 
ence. The derivative estate is regarded as a part of the original 
estate from which it has been subtracted. For this reason it is 
called the particular estate, from particida, or a small part. 
Any estate less than a fee simple may be a particular estate, 
provided it is derived from one larger in legal quantity. Al- 
though the feoffor of a common law conditional fee was con- 
sidered to have only a possibility of reverter, when the condi- 
tional fee was converted into the fee tail it was held that an 
estate in tail was a particular estate and that there could be a 
feversion after it.' Therefore, if a tenant in fee simple conveys 
an estate in tail, the fee tail is smaller than the fee simple and 
is held of the donor; the latter's original estate continues and 
he has a fee simple in reversion, or, as it may be put, a reversion 

iCo. litt. 22 b; 2 PoU. & Maitl., 2d ed., 21-22; Challis Real 
Ftop., 3d ed., 79, 82. 

> 1 Rres. Est. 115, 120-121. « CroiBe Dig. Tit. XVU, § 4. 
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in fee simple. If the estate tail ends by failure of issue 
donee, the land reverts to the reversioner, t.e., the donor 
he is dead, the person who is then his heir t^nd has inhf 
the reversion. It is the same if a tenant in fee sufiple k 
life; the lessor has a reversion, and on the death of^thi 
Want the land reverts. ^.^^^ 

^When the particular estate is a freehold, the particular telMK 
has the seisin. The original estate becomes a reversion |m« 
during the existence of the particular estate, is incorp€|H! 
property. It is an existing estate but an estate in reverficn 
only, while the particular estate is an estate in possessjkm. 
When the particular estate ends, then the reversion b^M^itoes 
again an estate in possession and corporeal property 

• The same principles apply when a tenant in fee simple leijflf 
for years, except that from the peculiar character of term^ o 
years as personal property, the reversioner has seisin ^gu 
possession in the sense of seisin. He is said to have the fttt- 
hold in possession subject to the term of years,^ to distingiish 
his position from that of a reversioner after a particular estfete 
of freehold, in which case the reversioner has the freehold wot 
in possession but in reversion. A reversion in fee sim|)k 
after a particular estate for years has, therefore, a douUe 
character. In so far as the lessee has the actual or physuefti 
possession, the lessor's estate is in reversion and is incorporial 
property and is for that reason commonly called a reversion; 
but in that the lessor has the sebin, he is the freehold tenant in 
possession, and his interest is not a reversion but a freehold in 
possession subject to the term of years. So that when 1^ 
question is not who has the actual physical possession but wko 

} has an inunediate title to the feudal seisin, the lessor's estilfee 
is not in reversion but in possession.^ It is the same if a tenant 
in fee simple leases at will. 

The examples hitherto put have all been of reversions in fee 
simple, but a tenant of an estate less than a fee simple also c$n 
create by subinfeudation an estate of less quantity than his oWBt 

^ See Chap. 9, Seisin. 

> Challia Real Prop., 3d ed., 80. C/. page 109, n. 3. . 



I 



(^ fii* >• .xXs^ui ills ori 'ifi?j.^ "lilt '\v rcvt • ,. If a tenant in 






tail leases for the period of lys own life or for years he has a 
.'^ve.-sion in tail, and if a tenant for life leases for years he has 
his life estate in reversion. So, also, if a tenant for years 
sub.eases for any term less in quantity than his own, he has 
his original estate for years in reversion.* Whenever, however, 
the particular estate is less than a freehold and the reversion is a 
freehold estate, the foregoing remarks concerning the double 
character of a freehold reversion after a particular estate of less 
than freehold are applicable. 

After a reversion comes into being the law permits it to be 
conveyed to another person. It also permits the interest that 
would be J9, reversion, if retained by the donor or lessor of a 
particular ^tate, to be conveyed to a third person at the r'^rne 
tin' ^t'lut TJ»e particular estate is created and by the i .:..< 
C'.i.r, •■ i'^v. If this is done, instead of a reversion bi^'ir 
•r- ^' • d'>nor or lessor, the renmant of his original esia« •, 
r X' '.'• I'dierwise have been a reversion, passes to the t' .i*i 
rs^y ; .'. ' he, instead of the reversioner, will be entitle' i U. 
i-.e <ai ' '^ be termination of the particular estate. The ; ■ 1 
will I.. ': /ert" to a ^reversioner but will stay or "remai 
• :t » • •. ' ler. The interest that so remains out, instead oi 
.«:k' called a remain der,^ and he who has a remaind'^r i ; 
ruf nan. li is a remainder, however, only when ii is . 
•: '- . the same time with and by the same conveyance 
' : . 1 ri cular estate. If a particular estate is created byV^ 
L t T V thereafter the reversion is conveyed to a third 
' t>v it mbsequent act, it is an assignment of the reversion^ , ' 
:ht «>. . ignee is a reversioner and not a remainderman.^^ 
i hu^, 71 A. tenant in fee simple, leases to B for life, A has ^:^j , 
rrv^-rsioTi in fee simple, which continues *to be Jujeversioh* 
ihoagh A later conveys it to C. If, however, A* by o^ai^ the 
net simultaneously leases to B for life and conVeyi the 
w in'ing portion pf his interest to C in fee simple, A has 
i i|r iefr» and C has a remainder in fee simple. B, the 

Cbf^ ' 5, Estates for Years. 
< i i'Ai, ^ Maitt.^ 2d ed., 21 ; Challia Real Prop., Sd ed., 79, n. 
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particular tenant, has his life estate in possessi; 

his fee simple estate in remainder. The latter is m 
property while the particular estate continues, but 
dies, C's remainder will become a fee simple in poi 
corporeal property. 

rj When there can be no reversion there can be no re; 
/If A conveys his whole interest to B, so that no reversiph€*n 
be left, he has nothing that he can convey to C as a remainder. 
I Hence, a_ remainder can follow only a particular estate of less 
j quantity than the "T^ffinal ftstiit/>^ and there ca nnot be a re- 
I mainder after an estate in fee simpl e. 

A donor or lessor of a particular estate is not obliged either to 
retain his whole reversion or to convey it all away as a remainder. 
Just as he can divide his estate into a particular estate and a 
reversion or remainder, so he can divide it into tbi^ parts, A 
I particular estate with a remainder after it and an ultimate 
I reversion to himself. A, tenant in fee simple, can con /ey to 
I B for life, remainder to C in fee tgil, and A will still hi^¥e hk 
j original estate as a f^A giTPpjp; ^n rfiversiftn- The successive 
. estates will then be to B for life, remainder to C in fee tail, 
reversion to A in fee simple. C's estate is both a remaiiider as 
to B's estate and a particular estate as to A's reversion. On 
tHe same principle, A can creat e as many remainde rs as he 
{ wish es, as. A to B for lifft, r^nm^der to C for life. ... re- 
^ mainder to Z for life, with reversion in A in fee simple, B*s 
estate is a particular estate and only that, but each of the 
intermediate estates, from C to Z, inclusive, is with respK-ct to 
those following it a particular estate and with respect to those 
preceding it a remainder. Tlie remainders may also he any 
kind of estates, subject only to the impossibility of there l»eing 
eitlier a reversion or a remainder after a fee simple. JHeiice, if 
\ any one o f the re mainders is a fee simple it is necessarily t he last 
iof the senes oTestates. So, the estates may be to A for years, 
remainder to B for life, remainder to C in fee tail, remainder to 
D for life, remainder to E in fee tail, remain<fl||^'M||h||i'«f^^. 
simple; after which there can be neither iH^^Hh Vlff i 
reversion. ^-J^^K ' 
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Anwaaindfir can f'..i!.)W' ;, I ; •■ ^ 

I» MMigMttaie years, remainder to B in fee simple; btr. a 
freehold remaiuder after a partipular estate of less than f «€- 
l^old bears the same double character as does a freehold revef • »r. 
after a similar particular estate* It is not a technical remaii. t r 
because the estate for years does not interfere with or a} ^t 
the limitation of the seisin and freehold title, and as conc; vu^ 
the latter such a so-called remainder is an estate of freehol ! in 
possession. It is, however, like a remainder with respect to 
the actual physical possession, and for that reason it is commortly 
called a remainder. 

There may also be a lease for years to follow a prior freeLoJJ 
estate, and successive leases fSr years, as, to A for 'life and on 
the termination of A's estate to B for ninety-nine years, re- 
mainder to C in fee simple, or to A for ten years and on vt e 
termination of A's estate to B for ten years. These leaser t^ 
take effect in the future are not, however^ technical remainder^, 
although sometimes so called, because leases for years are p<^r- 
sonal property and the doctrine of remainders has no app lic l- #^ 
tion to personal property.^ They are simply successive Iccv-i ^ 
for years to begin in the future. 

. A particular estate, a remainder, or a reversion may itself r>e 
, split into particular estates, remainders, and reversion. A:^ a 
tenant of an estate of less than a fee simple can create by . 'ib- 
infeudation an estate of less quantity than his own and ^*)s 
retain his original estate as a reversion, it follows that ins \ ad 
of retaining his reversion he can convey it or a part of it \ 
remainder. TFnuS/. A, tenant for life, can convey to B for y -^ 
remainder to C for thee life of A. So, also, out of an exi i . ^ 
reversion or remaind^ there may be dmyed a parti* • ':jr 
estate followed by remainders or a reversion. If A, tena: \ \i 
fee simple, leases to B for life, or conveys lo.B for life, remai^uT 
to C in fee simple, the reversioner. A, or the remainder: uiri, 
C, can convey his incorporeal interest to D for life, remai r N ^ 
to fcte fife>.ft"^ either retain the reversion thereon or co . ^ * y 
^te f^nidnder in fee simple. 
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There can be no remainder after a determinable fee simple * ' 
because there is no reversion after it but only a possibility o 
reverter ; but a remainder may be limited af tp any determin- ' 
able estate less than a fee simple. Thu« a veyance to a 
woman during widowhood, remaindt^ in - e Stmple, gives the 
particular tenant a life estate, subject to. being determined b: 
her re-marriage. If she marries, her estate is regularly deter- 
mined by force of its own limitation, and the remainder takes 
effect in possession. Also, there cannot be a rem^ }|^ fler aftftr 
an estate in fee simple on condition ; but when an attempt is 
made by a common law conveyance ^ to limit a remainder after 
an estate on condition jess t han fee simple, a distinction must 
be made. . If the remainc^eris limited to take effect unmediatelv 
Aipon the defeating of the particular estate by breach of ikh 
; condition, the remainder is void, b ecause no one bu t the feoffor,i 
^i donor, or lessor of An estate on condition, or his heirs, a& take 
' fiHYfintffj;f^2f- t.hf; n;>n^itTi^T^ If, however, the remainder ts( 

i limited, without any reference to the condition^ to take effect* « 
upon the regular termination of the pat'ticiilar estate, the coii-^> 
\^^ ^ dition is voia snd the remainder is valid, because it is considered / 
unreasonable that the donor or lessor should defeat, by entr;^ 
for breach of condition, the estate in remainder which he 
absolutely conveyed .away. Thus, if a lease for lif'5 is.mj 
bn**condition that if the lessee ever ceases to reside "on 
premises the lease shall be forfeited, with remainder immediat< 
. to A, the remainder is void ; but if the remainder is limited/t4> 
\ A on the death of the life tenant, the condition is void.' 

^ On the question whether formerly there oould be a remamder 
a common law conditional fee, see 2 PoU. & MaitL, 2d ed., 23 ; C] 
Real Prop., 3d ed., Appendix II; Gray Perp., 3d ed., { 14, n, 7; G* 
Law Quart. Rev. 22. 

* When it is said that a subsequent estate limited on a condition, 
which is to defeat a preceding estate, is void, the rule must be under- 
stood only of estates limited in conveyances at common law ; for s*'<« h 
a limitation may be good as an executory devise or as a shiftir.. i^ff. 
Feame Rem. 274. 

•Peame Rem. 261-262. 270-271; 1 Pi x.st. 91-«». (\ uilW^ 
Real Prop., 3d ed., 81-82. 
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' ' CJlAPTER XI 

REVE- '^'0>fS AND REMAINDERS (CONTINUED) — 
Vha^i^D AND CONTINGENT REMAINDERS 

REVEBSIONS AND RESiAINDEBS {CorUmued) 

Rebcaindebs are limited in some sud^ lorm as, to A for life 
and after bis decease to B and the heirs %>{ his body and on 
default of such issue to C and his heirs, of equivalent i.'jiguage, 
provided the requirements as to words of inheritanoe are 
observed. Every remainder must be limited to take effect in 
possession immediately upon the termination of the precedent 
Mate. Otherwise, it will be absolutely void, for an interval of 
Jme, however short, between the ending of the precedent estate 
4nd the b^puining of the remainder would place the seisin in 
abeyance. Tlius, to A for life and one day after his death to B 
Hnd his heii;^ ; B takes no interest and the feoffor has a reversion.' 
, : The particular estate and all remainders after it must be 
iiieated by a single act. Wlit-n they wcn. conveyed by feoff- 
ment, livery was made to tb.e particular tenant and inured to 
the benefit of the rciuiHinderiner], each of whom was in turn 
entitled to possession, without another livery, on the termination 
of the preceding estatioBi If the m rti^yi^p^ oqff>fA wnq n it^rrp 
o f years, livery was, nev erthele ss, made to the tenant for yeais * 
and' t he seisin pa^g ^ ^ ip«Vp t'y ^^ ^'^/ *_tfliflTi^ ^^ *^9 ^^°t ^^'^' 
H^ esta^^ in rftiPflind^r — ftT was the exceptional and only! 
case in which livery of seisin was made to a tenant for year^« 
Livery was necessary ^ give the remainderman ^ freebola 
estate and could ndl^be made, liroctly to him without e^ohidifll^ 
the termor from his^ te.* '^ 

^8ee Challis ileal Prop., 3d ed., 10^ . <« 

« lit. Tep^ i 60 ; Co. Titt 4Q a h : 2 Bla. Com. 167. 
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A conveyance creating a particular estate, or a series of 
particular estates in remainder, and leaving an ultimate rever- 
sion in the donor or lessor operates by way. of subinfeudation.^ 
In such cases, therefore, eadi of the particular estates is held 
by a tenure from the reversioner. When, however, thMijtVtw^^ 
fee simple is conveyed in remamder, there is no revMMii^id 
the whole estate of the feoffor is transferred by siibilhlli^^i . 
There is, therefore, no tenure between the feoffor Ubi hl^ 
feoffees. The particular tenant and each remainderman holds 
from the same overlord from whom the feoffor had held.' 
The common law uoctrine of reversions and remainders is a 
product of thit cheory of tenure and estates, but even where 
tenute has. been abolished by statute and land ownership is 
allodial V just as estates are still recognized, so also are reversions 
9ai*f F'^mainders. 

When the precedent particular estate of freehold determines^ 
: He reversioner or remainderman becomes entitled to possession 
end has seisin in law, which becomes seisin in deed when he 
Jiakes entry. If, before he does, a stranger enters, it is In 
effect a disseisin, called technically an intrusion, and the seisin 
n law of the reversioner or remainderman is turned into a 
right of entry .• 

VESTED AND CONTINGENT BEBCAINDEBS 

If A, tenant in fee simple, conveys to B for life, A is left as 
owner of a reversion. B has, while tenant for life, the ii^* to 
possession, but, except for the life estate, A has the same inte^st t 
that he had before. His interest is a present, fixed, and cert^iin 
estate. The postponement of his right to' possession makes his 
interest incorporeal but does not affect its character as a present 
property interest and an actual existing estate. If A convey^ to 
B for life, remainder to C in fee simple, C has a remainder instead 
of a reversion, but, as concerns the present, fixed, and certain 

1 See Chap. 10. 

> lit. Ten. §§ 214-216; Co. litt. 142 b e< seq.j^ Leaks Laad Law, 
2d ed., 233. 

' ChaUis Real Prop., 3d ed., 235; 3 Bla. Com. 169. 




i 



Ji 



\ 1 



I! 
1. 



VESTED AMD CONTINGENT BElfAINDEBS 

i character of his mterest, it is quite similar to the reversion that 
^ A has when he conveys simply to B for life. C, in effect, takes 
as a remainder the identical interest that would otherwise have 
l-bilMipitiv ii in reversion. 

A remaindar of this kind is known as a wsted ^ remainder. Its Ar 
characteristic and essential quality is that its ownership is 
present, fixed, certain, and not subject to any contingency or 
condition precedent. It is this kind of ownership of the 
remainder as a remainder that makes it vested, not the cer- 
tainty of the remainderman ever coming into possession of the 
land. The circumstance that the remainder may happen never ^ 
e to take effect in possession does not deprive it of its vested 
character. If A conveys to B for life, remainder to C for ''^e, 
"^ C has a vested remainder although he may die before B, becauf "i 
Cs ownership of.the remainder as a remainder is present, fixed, 
^ certain, and not subject to any condition precedent. C's 
1 estate may terminate before B's, but the former has, while it 
exists, all the qualities of a vested remainder. A vested re- 
mwndfiT, then, ma y be defined as a remainder that at all tim es 
di ning its own existence and that of the particular estate i s 
I r eady to become an estate in possession if the particular estate 
, endb ; or we may say, a remainder is vested when its capacity 
to take effect in possession is subject to no condition precedent 
except that the particular estate shall terminate during the 
existence of the estate in remainder.' 

^The term '* vested" was originally applied to remainders beeauae 

the 1 amainderman was "invested" with a portion of the fee by the 

fec^acmt. "Vested" had orig:inally no refereaoe to the absenoe of 

^ nyngenoy. Gray Perp., 3d ed., 1 100. When contingent remainders 

0V« to be allowed, the remainderman, whose right was subject to a 

ndition precedent, coidd not be regarded as invested. So, the 

• xlem distinction between the terms vested and contingent was in* 

tduoed. Tiffany Real Prop. § 120, n. j51. The ceremony of putting 

possession by livery ci seisin was called an ' * investiture." Bouvier. 

* " Vested" in the sense in which it is used in the text is applied to 

I ' ' rt&V vested in possession", when the right is to present enjo3rment 

! i to States " vested in interest", when the right is to future enjoy- 

jt «t. gC JBJjtoA^remainder is an example of the latter. "Vested" 

ff ''HIBiiJINs *^>a8e is to be distinguished from the sense in which 

^ve ttsed it, as meaning "transmissible", and from the 
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^ The law permits a remainder to be created that is not to be a 

^ vested remainder mitil some contingency occmrs. In other 
words, the vesting, i.e., the becoming vested, of the remainder 
is subject to a condition precedent that may or may not be 

* performed. Such remainders are denominated contingent 
remainders. If land is conveyed to A for life and, if B marries, 
remainder to B in fee, as long as B remains unmarried it is 
imcertain whether he will ever be entitled to the remainder, 
and he has, therefore, no present, fixed, and certain ownership 
of the remainder as a remainder. He has only a chance to 
become owner of the remainder if the condition precedent to 
his ownership should be performed, i.e., if he marries. His 
remainder is not one that at all times during its own existence 
and that of the particular estate is ready, without the necessity 
of a condition precedent being performed, to become an estate 
in possession if the particular estate ends, and it does not have 
a capacity to take effect in possession, subject to no condition 
precedent except that the particular estate shall terminate 
during the existence of the estate in remainder. Therefore, his 
remainder is contingent. If the condition precedent is per- 
formed while the particular estate endures, the remainderman's 
ownership of the remainder as a remainder then instantly 
becomes present, fixed, and certain. The remainder vests and 

^ thenceforth answers fully to the definition of a vested remabder. 
^It is obvious that every contingent remainder must vest 
either before or simultaneously with the termination of the par- 
ticular estate or must fail alto^ther. Otherwise, there would 
be an interval of time between tlie ending of the particular 
estate and the beginning of the remainder. A remainder that 
cannot possibly vest until some time, however short, after the 
particular estate ends is necessarily void, e^., to A for life, 
remainder to B if he marries A's widow. 

The remainder may be so limited that it cannot possibly vest 
until the ending of the particular estate but may do so sunulta- 

constitutional sense in which it is used wh^^ it is said, €.p .3 
legislature ought not to deprive parties of their "vest * 
Feame Rem. 2 ; Gray Perp., 3d ed., { 118, xt. n. ; (f.id*\ 

■ 
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neously therewitlj c a • : aitation to A for life, remainder 

to B if he survive \ • ■* * . ; • . on precedent to the vesting of 
B's remainder, n / :• -u'^v. zing A, cannot be performed 

before A dies and uidy never be performed. If, however, it is 
performed at all, it will be simultaneously with the termination 
of the particular estate. On the other hand, a contingent re- 
mainder may be so limited that it may vest at any time before 
the termination of the particular estate. To A for life, re- 
mainder to B if he adopts the feoffor's name, is an examples 

Contingent remainders have been divided into four classes, 
according to the nature of the contingency : * 

1 : When the vestin'" of the remainder is dependent upon 
the contingent determiiatioji of the preceding particular estate. 
By a limitation to A unfit s itluin u fium Rome anJ TEen to C . Jk 
in fee, a life estate is ^Vwen to A, determinable on B's return. jF 
The determination of A's estate by the happening of the con- \^ 
tingency of B's return is the condition precedent to the vesting 
of C's remainder. 

2 : When the remainder is not to vest until some uncertain 
event occturs that isn^^nnected with the determination of the 
preceding estate ; asTtoTA fw life, remainder to.B for jife and if 
B dies before A then to Qjfor life. B's dying before A has np 
relation to the ending of^'s estate but is the condition precedent 
to the vesting of C's remainder » 

3: When the contingency must happen sometime^but yet 
may not happen until after the determination of the _particular 
estate. Such a remainder is contingent bec ause every re- 
mainder must vest before fhe ending of the particular estate or 
I^LsltogetherT TFor e^mple, to Atot life and after the death 
of A and B to C in fee. A and B must both die sometime, but 
A may die first, and so his life estate, which is the particular 
estate, come to an end before the performance of the condition 
precedent to the vesting of C's remainder, namely, the death 
of both A and B. 

4 : When a remaincj^r is limited to a person not ascertained 
or not in being when the limitation is made. Thus, if the 

' ^ Feame Rem. 5. 
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estates be to A during the life of B, ramainder to the heirs of B, 
the remainder is contingent because so long as B lives his heir 
cannot be ascertained. The condition precedent, the ascer- 
tainment of the remainderman, is bound to be performed 
simultaneously with the termination of the particular estate ; 
consequently, there cannot be an interval between the two 
estates. The remainder, nevertheless, is contingent. If, after 
an estate to A for his own life, a remainder is limited to the 
first son of B, who now has no son, the remainder is contingent 
because the remainderman is not in being. He may never 
•come into being or not until after the termination of the par- 
ticular estate. If he is bog^while the life est ate c ontinues 
the remainder vests. 

To make^ remainder contingent its vesting must be made 
subject to an actual condition prec^ent. Remainders are 
often limited in terms that seem to import a contingency, but 
which mean no more than wouId.hax&_b£en.JiQ£lied without 
them, or which d o not create a con4 ^^ Qn but only denote 'the 
time when theran^Ju der is to t^e effect in possession ^ So, to A 
in fee tail and, if he die without issue, then to 13, gives B, not a 
contingent-remainder, but a ve sted femam der after an estate 
tail: A's dying witiiout issue is con struedj tQ,jnfian his death 
and the failure of issue either at the time of his death or sub- 
8ec|usntly. The time of A*s dying without issue, in that 
sense, would be implied as the time when the remainder was to 
take effect in possession if the limitation had been simply to A 
and the heirs of his body, remainder to B ; so that the words of 
^apparent contingency are only an exprd^on of the time when 
ijthe remainderman is to have poss^ession. It is, therefore, an 
immediately vested remainder. S A limitation to A until B 
should be twenty-one years of age, and when B should come 
to the age of twenty-one years, then remainAer to B and his 
heirs forever, gave B a vested remamder in fee after a term of 
years.^^yrhe same principle of construction is followed in the 
common case of a conveyance to A for 1^ and on hi^eath to 
B. The death of A is not construed as a condition precedent 

^ Feame Rem. 242. 
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to the vesting of B's remainder. The reference to A's death 
only states the time when the remainderman is to take posses- 
sion. The remainder is vested.^ 

Contingent remainders may be void because the nature of the .' 
act constituting the contingency is such that it is impossible I 
or illegal to perform the condition precedent. A remainder \ 
to an illegitimate child if subse quently begotten or to a person t 
51 he commits a crime is absolutely void.* ^ 

A condition subsequent attached to a remainder w ill not mak^^ 
it c ontingent . Although the termination of the estate in 
fgSa mder may be contingent, tbe remainder is none the less 
vSte d if its beginn inf; j ft nQt _au biect to ^ condition prece dent. 
For mstance, if land is conveyed to A for life, remainder to 
B and his heirs, but if B dies unmarried his estate to be for- 
''^, B's remainder i s vested even though it is subject to a* 
, ,Vo^q uent througB whose operation the remainder 
• iw ' • i The remainder is vested even when the 

Ti <ir. L!>: : ^\ i: TrT.>t ' T»,^rate, ]f at all, to destroy the re- 
.iiai'K* • '^t'toro i« t: ^u > ri'''.'(> in nr'^t.^ ,!• n as, to A for life, 
'•» . .:» I I / »»» B*in r-i- -I i J 1' , .')': / )v ({>"•> \' f. .:v rl>p termina- ^ 
.<••. '•>: .V's '-..tiMe tiio rt-u^'iF'i'h r to i»v' t«i,K':*'V ** 

1'..' I • .s' <)•'«. not lo'.k upt^-i v•-^ ' *• :/. (r*- il.. '^ i',tv»v ■- 
impartially. L'^ fi-" m-s I'ii v^.s'. -.• .' e ;tAtfAs il :■ c. t''i_i--^s 
of the courts is to coi.o<i .- K\^i *'u.. : - > . - >>♦ ,i \. 'le 
result of this principle of coh&l: i"t,. ,, >< .' . • ^ ^<» '»i<^' i ist 
mentioned kind of condition is that, wlit-ii T • ; • . . »> <;m* 
ployed permits, the condition is regarded as being . • lent 

and the remainder vested. It is not the fimdamental nature < 
of the condition that is considered. The form of the Ian- i 
guage in which it is expressed is the important feature. If the | 
condition is made a part of the limitation to the remainderman; 
e.g.f to A for life, remainder to B if he marries> or, if the condi- 
tional element is part of the description of the remainderman, 
e,g., to A for life, remainder in fee to such of his sons as survive 
him, the condition ^ considered precedent and the remainder 

> Gray Perp., dd ed., § 103, n. > Reeves Real Prop. { 896. 

1-^ «-. •• - - ' — 
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contingent. If, however, the remainder is limited by words 
that would by themselves give a vested interest and then words 
are added stating a contingency upon which such interest is 
to be defeated, the condition is held to be subsequent and 
the remainder vested, subject to being devested by the con- 
tingency. So, if the example last given were to A for life/ 
remainder to his sons (then living) as tenants in conunon in 
fee but if any son dies in the lifetime of ^ Jjs fflti/f^ to 
be forfeite d, the sons woidd take vested remainders, sub- 
ject toHSeing devested. If a remainder once vests, neither 
its validity nor its character as a vested remainder, while it 
endures, is affected by the manner or time of its subsequent 
termination, whether before or after the ending of the particular 
estate.^ 

I A condition precedent, to make a remainder contingent, 
be attached to the remaindftr iti^lf a nd not jneifily to \ 
prec^ing^^tate. A remainder, therefore, may be v< 
althoughsome one or more contingent remainders i'-tei 
between the first particular estate and the last remaii 
Thus,. appose to A for life, remainder to his first and other sons 
successively for life, or in tail, remainder to B, and A now has 
no sons. The remaipders to the unborn sons are, of course, 
contingent. The final remaindet-to^ ^, howe ver, is vpRtp^l 
because the co ntingen cy does not affect the vesting of B's 
remainder, although the ISirth of^i^s ma.y delay the taking 
effect in possession of B's estate. The foregoing is true, 
however, only when the intervening remainders are not in fee 
simple. There can never be a vested remainder after a prior 
contingent remainder in fee simple. If the estates be to A for 
life, remainder to his sons in fee simple and, if he ]^ no sons« 
then to B, A now having no sons, B's remainder is necessarily 
contingent. Its vesting depends on the failure of the priot 
contingent remainders, because there could be no remainder 
after the fee -simple in the sons if they should come into being. 
Here there' is a condition precedent to B*s remainder, namely, 

^ Gray Perp., 3d ed., §§ 103,^108. See Chap. 6, Estates on Gondii 
tion ; Chiftp. 10. 
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that A have no sons. Such cases of two alternative con- 
tingent remainders, when the first one is in fee simple, are 
caUed remainders with a double aspect. Similarly, there may 
be more than two alternative remainders. 

It is laid down as a rule that the contingency upon which a 
remainder can be limiti^d fpnat not operate to cut off the pr e-* 
'^disigjgstate.^ This is simply a form of expressing the principles, 
already explained,^ that control the validity of remainders 
after an estate on condition subsequent and after a determinable 
estate. The same principle is dso expressed in another in* 

ible rule that every remainder must await the regular deter- 
UQPd^the preceden^Ljestate. A limitation of a remainder 
\fter^ an. estate on condition subsequent, when the remainder 
is to take effect upon the cutting off of the precedent estate by 
brei^ of the condition, is an attempt to create a contingent - 
remainder in violation of these rules. The attempt must fail, 
becaiise if the precedent estate i s not cut off jy brea chofjhe 
condition the remainder cannot take effect, andTif thelprecedent 
estate is cut off on account of the breach this can be only by the 
act oif the feoffor, donor, or lessor and for his benefit alone.* ^ 
The rules under consideration are not violated by the limitation^ 
of a contingent remainder after a particular estate on condition 
subsequent when the remainder is to take effect, not upon the 
cutting off of the particular estate by breach of the condition, 
but upon the regular termination of the particular estate* In 
this kind of case the condition is void and the remainder valid. 
So, also, may a valid limitation be made of a remainder after\ 
a determinable particular estate, even upon the same contin- 
gency that will determine the particular estate, because upon 
the happening of the contingency the particular estate expires 
regularly by force of its own limitation and is not abridged. 
An example is, to A until B returns from Rome and then to C /^ 
in fee. ^^ 

The comonon law rule that the freehold cannot ^ placed in 
abeyance and the impossibility of making livery of seisin to 

1 Challia Real Prop., 3d ed., 81. * See page 164. 

• See Feame Rem. 263-264. 
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operate in the future ^ involve as a consequence the necessity 
that any contingent remainder of freehold must be supported^ 
t.^.y preceded, by a particular estate of freehold. On a feoff- 
ment to A for life, remainder to his son (then unt>om) for lifeif'^ 
or in fee, the seisin passes to A and, if the conting^t remainder 
afterwards vests, to the remainderman on the termination of 
the particular estate. If the seisin did not leave the feoffor 
neither A nor his son, if one was subsequently bom, could 
\ acquire any estate under that conveyance. Jf ttii* pfty^JonUr 
Ic gtate i s n^La^free hold estate and th e rpmaindpr is rontingent, 
ithe^jeisin cannot _ paas at a ll; not to the particular tenant 
^because he has not a freehold, nor to the remainderman because 
he is not certainly entitled to an estate until the contingency 
occurs. If the contingency subsequently happens, the re- 
mainder will not vest because the prior attempted feoffment 
cannot operate to take the seisin from the feoffor after the livery. 
Therefore, a contingent remainder in such a case is void ; e,g,y 
if A conveys to B for ninety-nine years, remainder to B's 
(unborn) son, the remainder is void* It is the same whatever 
the nature of the contingen<^, if the remainder is a contingent 
one. Thus, to A for ninetyrnine years, remainder to B if he 
thereafter marries ; B's remainder is void. 

Though a particular estate of freehold is necessary for the 
creation of a valid contingent remainder, yet it is not necessary 
that the particular estate continue in actual possession until 
the remainder vests^ If the particular tenant be disseised, so 
that his estate in possession is turned into a ri^t of entry, the 
contingent remainder is not destroyed. T he right of entr y 
pr^upposes an estate in th e particidar tenant, which is enoug h 
rt jthe contingent remaind er- If the particular tenant 
regains possession, the remainder continues as before. If he 
does not, but the contingency occurs, the remainder vests 
and the remainderman him^lf acquires a right of entr g^ which 
he can exercise when he would be entitled to possession by virtue 
pf^ the jsimainder. If, however, before the remainder vests the 
particular tenant's right of entry is turned into a right of action 
> See pages 134, 145 ; see Chap. 11, Revenioiis and BemainderB. 
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only, the remainder is destroyed ^^ogether^ because there is 
no longer an estate to support it.^/A^rticuIar estate of free- 
hold is not necessary, of course, to support a vested remainder, 
because, if the particular, estate Jb>g.leaSLlhan.frfiebpldL Jheseisin 
passjea. .iniVDfdiliteJy, to. the remainderman when the estates 
are created^^^^ 

As a particular estate of freehold is essential for the support 
of a contingent remainder, the latter will be defeated by such 
destruction of the particular estate, before the remainder 
vests, as leaves no right of entry ,^ /At common law a forfeiture 
resulting from the trcaoon-or tortious"! ^qffment of a particular 
tenant destroyed his estate,^ aSfid any contihgent remainder 
dependent upon it necessarily failed. Also, a particular estate 
may be destroyed hyjnerger. If a lesser estate and a great er 
f oUowing it meet in one person, with no vested estate in ter* 
v ening, the leaser estate is ij mnAHiA|plv me r g ed. i.e.. absorbed, 
in the greater. If A has an estate for life, remainder to C in fee 
simple, and either conveys to the other or both to a third person, 
the life estate is merged in the fee and destroyed. If the estates 
had been to A for life, vested remaitider to B for life, remainder 
to C in fee, the owners hip by one person of A^s and C's estate s 
would not have resulted in a merger, because b's vested re- 
mainder wouid have kepi the other two e states apart. A con- 
ting^t reulUiluder, huw^Ver, is not such an estate as to prevent 
a merger. If B's remainder in the foregoing case was contin- 
gent, a merger would result and B's remainder be defeated. 
It is the dggtcuctiojiy not the conveyance, of the parti^J^r 
estate ^||atdef^^the remainder. If A's estate alone was con- 
veyed to D, B's contingent remainder would not be affected. 
If, however, the merging estates are created in one person by 
the same conveyance, the merger does not destroy the inters, 
vening contingent remainder. If it later Vests, the merged! 
estates separate to let it take effect.^ 

> Feame Rem. 286-289. 

* See page 160. > Feame Rem. 316. 

^ See pages 12, 146. See Feame Rem. 283. 

< Feame Rem. 36, V. 6, 340-347. See Chap. 15, Extinotion of In- 
oorporeal Real Property ; pagea 397-398. 
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When a contingent remainder is in fee simple the question 
arises as to where the fee is before the remainder vests, and 
opinions differ. Some writers maintain that the feoffment 
must take the whole fee from the feoffor and, as it cannot pass 
at once to the contingent remainderman, it must, in the interim 
before the vesting of the remainder, be in abedi:an£e.^ The 
other and probably prevailing modem view is that the fee 
simple must be somewhere, and, as it cannot be in the remainder- 
man while his remainder is contingent, it must and does abide 
in the feoffor as a reversion until the remainder vests; so 
that the operation of the feoffment is partially suspended.^ 
However, under either theory, if the contingent remainder 
ultimately fails and there is no alternative limitation that can 
take effect, the undisposed-of portion of the fee returns to the 
feoffor. 

fk few special and exceptional kinds of remainders require 
some consideration. So-called cro99 remainders are create^k 
between two persons when they hold particular estates for life 
or in tail in separate parceb of land, or in undivided shares in 
the same parcel, and a like estate in the parcel or share of each 
is limited in remainder to the other ; thus, one parcel or share 
to A for life, remainder to B for life, and the other parcel or 
share to B for life, remainder to A for life. Under sudi limita- 
tions, when either dies the other will hold all of the land for 
life. If the estates are in tail instead of for life, the same 
principles apply, but the particular estates continue as long as 
there is issue of the tenants. Each has a vested remainder 
although, of course, only that one whose particular estate 
endures the longer can enjoy the remainder in posses^oav 

Cross remainders can alst *^ created among three or more 
persons in similar fashion, buv '\e situation is more complex.' 
If the estates are for life or in tail there is a vested remainder 
in the parcel or share of each to all the others as tenants in 

^ '*In nubibus", ''in gremio legis** are expressions applied to the 
dtuation. See 4 Kent Com. 258 ; 2 Lewis* Bla. Com. 107, n.^ 

> See Feame Rem. 361 ; Will. Real Prop., 20th ed., 348 ; Gi^y Perp., 
3d ed., S 11. 

* 1 Pres. Est. 94 d seq. 
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common. There is also, after each such fractional remainder, 
a further vested remainder in tenancy in conmion to all the 
tenants except the tenant of the original particular estate and 
the prior remainderman in the line leading to such further frac- 
tional remainder. There is also, after each such last mentioned 
further fractional remainder, a yet further vested remainder in 
tenancy in common to all the tenants except the tenant of the 
original particular estate and the prior remaindermen in the 
line leading to such further fractional remainder. The suc- 
cession of remainders in further subdivided fractional parts 
goes on in like manner, with similar exceptions as to the tenant 
of the original estate and the prior remaindermen m the same 
line, until there is no one left to take a further remainder. 
The succession of remainders applies alike to the parcel or 
share of each original particular tenant ; and the various lines 
of remainders, therefore, cross each other. ^ 

The result of such a situation is that when the estate of any 
one of the tenants becomes extinguished his parcel or share 
goes in remainder to the others. * Then the parcel or share of 
the tenant whose estate is next extinguished, together with the 
fractional share that he received in remainder, i.e., his accrued 
share, goes to the tenants whose estates are still in existence ; 
and so, in the same way, on the extinction of each tenant's 
estate his original parcel or share and accrued shares pass to 
the tenants of such original particular estates as are still in 
existence until all the parcels or shares come to one tenant. 
The result is like the eflPect of survivorship in joint tenancy, 
but the particular tenants cannot destroy the remainders, 
while a joint tenant can sever the tenancy by alienation of his 
interest and thus take away the ' nt of survivorship. 

Cross remainders in fee sim^^ .c "present a different situation. 
If, after each tenant's particular estate, there are vested re- 
mainders in fee simple to the others, the shares are not brought 
together in one person. They are only re-distributed among the 
heirs of the several tenants. If, after each particular estate, 
the parcel or share of that estate is limited in remainder in fee 
simple to the tenants of such other particular estates only as are 
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still in existence, the • i: .'nders aie contingent; e. ;., to A, B^ 
"^and C as tenants in common for life, and, on the death of any 
one, remainder in his share to the survivors or survivor in fee. 
The original shares will go in each case to the survivors or 
survivor as the case may be, but there can be no remainders in 
the accrued shares because they are held in fee simple. If 
there are more than two original tenants, not all of the shares 
are brought together in one >terson. This last result may, 
however, be accomplished by limiting the estates to A, B, and C 
as tenants in common for life, with vested cross remainders 
for life, contingent remainder in the whole to the final survivor 
yin fee simple. 

In wills cross remainders are often implied when estates for 
life or in tail are given to several persons and, on the termination 
of the last particular estate, "remainder over'', ^.e., to a i)erson 
not one of the ori^al tenants. Cross remainders are implied 
because otherwise there is in the interval no disposition of the 
shares of the particular estates expiring before the termination 
of the last particular estate and, as to those shares, the remainder 
over would fail. In other conveyances express words are 
required, but no technical form is necessary. The phrase 
"with cross remainders", added to the limitation of the partic- 
ular estates, is enough.^ 

<^ k remainder to a dass is one limited to a number of in- 
dividuals, as, to A for life, remainder to the children of B. Such 
members of the dass as are in being and ascertained when the 
remainder is created take vested-rem^'inders. If the dass is 
subsequently increased, as, in the above example, by the birth 
of aQother diild, before the particular estate ends, the remainder 
is said to open and let in tiie new members. As the ultimate 
number and size of the shares are imcertain, becaifse they may 
be affected by the introduction of new members, it i^to some 
yextent exceptional to tre^ such remainders as vestea.^ 

Another exception occurs, in some cases, when there is a 



> Tiffany Real Prop. § 126; ChalliB Real Prop., 3d ed., 373. See 
Doe V. Woinewright, 5 Term, 427, 431. 
* Gray Perp., 3d ed., § 110. 
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paiticulax estate to one for a certain number of years, if some 
designate i perM;?) live so long, remainder over after his death. 
The particul: r • state is a determinable estate for years and the 
remainder it therefore, void if it is contingent. Normally, 
it would be (.^ntingent because it is to vest only if the death of 
the person named occurs within the term. If, however, the 
term is so long that it is practically certain that the contingency 
will occur, the remainder is h4d to be vested; as, to A for 
eighty years if B shall live so lung, remainder on the death of 
B to C in tee} 

At common law the remainder was the only form of estate 
to begin at some future time after it was conveyed,^ and while 
modem law has developed new forms of future interests, the 
remainder preserves its common law character with, however, 
some statutory modification in a number of jurisdictions.' 

1 Feame Rem. 21 ; 1 Pres. Est. 79-83. 

* Originally, only vested remainders were allowed. In the reign of 
Henry VI for the first time a remainder to the heirs of a living person 
was held to be good, and by the end of the 16th century the validity 
of a remainder to vest on a future oontingenoy was established. Will. 
Real Prop., 20th ed., 346-348 ; 3 Holdsworth Hist. Eng. Law, 116-118. 

*8tim. Amer. Stat. L. §S 1423-1426. See Gray Perp., 3d ed., 
S§ 67-68 a. 
'^ On the inheritance and alienation of remainders, see Chap. 14. 

In a number of jurisdictions statutes prevent the failure of con- 
tingent remainders, in some from the destruction of the particular 
estate, in some from its termination before the happening of the con- 
tingency, and in some from either cause. See Challis Real Prop., 3d 
ed., 138-141 ; Stim. Amer. Stat. L. H 1403> 1413, 1426. 
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CHAPTER Xn 

RIGHTS IN THE LAND OF ANOTHER — RENTS — 

PROFITS A PRENDRE 

BIGHTS IN THE LAND OF ANOTHEB 

The f onns of incorporeal property heretofore oonsidered ^ 
are of the kind that consists of a right, certain or contingent, 
to have presently or in the future the possession of real prop- 
erty by virtue of an estate therein, such possession not being 
now had by virtue of such estate. There remains the other 
kind, that which consists of a right to derive something of 
profit from or to have some other privil^e in the land of another 
while he retains possession thereof.' This latter dass of rights 
may be designated as rights in the land cf another.^ 

Rights of both sorts are incorporeal property, but they are so 
classified for quite different reasons. In the case of the former 
it is because the right is to an enjoyment to be exercised in the 
future only. There is no present possession of the subject 
matter of the right. In the case of the latter there is present 
enjoyment of the subject matter of the right, but it is incorporeal 
because of the nature of the enjoyment. The division into 
corporeal and incorporeal property according as the enjoyment 
is present or to be had in the futiu*e is founded upon a true 
distinction between the two kinds of property interests. With 
respect to the classification of rights in the land of another as 
incorporeal property, the line of demarcation is less satisfactory 
on principle. The theory is they are incorporeal property 
because they are intangible rights to have a profit from or other 

1 Chaps. 10, 11. * Chap. 10, Inoorporeal Real Property. 

• Th«y are also sometimes called Rights in Alieno Solo. 
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privilege in land that is the corporeal property of another. In 
the idtimate analysis, however, all property consists merely in 
the right to use, control, and have dominion over some thing.^ 
The only real difference, therefore, between corporeal real 
property and incorporeal real property of the nature of rights 
in the land of another is in the extent of the rights that con- 
stitute the property interest in each case. It is said to be 
corporeal property when the owner's rights of enjoyment of 
the land are undefined and are unlimited in extent, save as the 
law prohibits certain acts and except as some other person has 
at the same time specifically defined and limited rights in the 
same land. Thus, a tenant holding land in fee, for life, or for 
years has a corporeal property interest. His rights of enjoy- 
ment of the land are, in general, unlimited. They are un- 
defined, for he may do anything not prohibited by law. When, 
however, one has a specifically defined and limited right of 
enjoyment in land, as, to receive or take from it a particular 
and certain profit or to use it in a prescribed and restricted 
manner, he has a right in the land of another and an incorporeal 
property interest.* 

Whenever anyone has a right in the land of another it must 
necessarily be in the same land in which some other person has 
a corporeal property interest. The owner of the incorporeal 
has his specifically defined and limited rights ; the owner of the 
corporeal has the unlimited residue of all possible rights therein. 
In common speech, he who has the corporeal interest owns the 
land ; he who has the incorporeal interest owns certain rights 
in the land. The owner of the land has legal possession. It 
is subject, however, to the exercise of such rights as the owner 
of the incorporeal interest has acquired ; and it can happen that 
such extensive rights in the land of another are created that the 
l^al possession of the owner of the land is practically useless 
to him. Yet in theory he is in possession and may make any 
lawful use of the land that does not interfere with the enjoy- 
ment of the rights of the owner of the incorporeal interest. 

^ Chap. 2, Corporeal Real Property. 
> Digby Real Prop., 5th ed., 305. 
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Like other forms of real property, rights in the land of an- 
other are owned in the various fonns of estates and in severalty 
or concurrently. So, also, they may be rights in possession, 
i.e., enjoyed presently, or they may be in reversion or remainder.^ 
Hence, it follows that the two forms of incorporeal real property 
are not exclusive of each other. The principles upon whidi 
they are classified as incorporeal are entirely different, and a 
single property interest may belong to both classes at the 
same time. If there is a reversion or a remainder in a right in 
the land of another, it is incorporeal property as being a limited 
right in another's land. It is also incorporeal as being a ri^t 
to the future possession of real property, namely, the right in 
the land of another, by virtue of an estate in sudi right. 

With respect to rights in the land of another that yield a 
profit to the owner> a sharp distinction must be made between 
the incorporeal right and the material product that is the result 
of the enjoyment of the right. It is the incorporeal right only 
that is real property. The proceeds are chattels and personalty. 

RENTS 

In feudal days the right of the overlord to receive from his 
tenant in socage the definite and certain service due in respect 
of the tenure was known as rent,^ because it was rendered as 
compensation. Then the name rent service was applied to it, 
since it was a tenurial service.' Rent service is simply one 
kind of feudal service, a feature of the system of tenure. The 
name is usually regarded as equally applicable to service 
rendered as labor or in the form of products of the land or money 
payments, for which agricultural services came to be very 
generally conmiuted.^ 

A rent service is created by reservation when the land is 

^ See Chap. 14. ' Latin, redditvs, from reddere, to return. 

> See 2 PoU. & MaitL, 2d ed., 129. 

« Gilbert Rents, 9; Cruise Dig. Tit. XXVIII, o. 1, S 3; 2 61a. 
Com. 41 ; 3 Kent Com. 460 ; Leake Land Law, 2d ed., 16. See, how- 
ever, Vinogradoff Villeinage in England, 167 et seq,, treating labor and 
rent as different things in feudal times. 
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conveyed to the tenant, a reservation being the creation, in a 
thing conveyed, of a right or interest that had no prior existence, 
by means of a clause inserted in the instrument of conveyance.^ 
Being a service due on account of the tenure, rent service can be 
created only when the conveyance leaves a reversionary right in 
the transferor and can be reserved to the reversioner only.* 
Before Quia Emptores a rent service could be reserved on a 
conveyance in fee simple, because such transfers could then 
operate by subinfeudation. Since that statute conveyances in 
fee simple operate by substitution and do not create a tenure 
between feoffor and feoffee, and when there is no tenure there 
can be no rent service.' No rent service, therefore, can be 
reserved on a conveyance in fee simple or any transfer that 
operates by substitution and leaves no reversion in the trans- 
feror, although such a rent can still be reserved in any con- 
veyance^ that operates by subinfeudation. At the present 
day it is in leases for years that rent service is most commonly 
reserved. It follows that rent service is incident to the reversion 
and that a conveyance of the latter carries the rent, unless it be 
expressly excepted from the operation of the conveyance.* 

The characteristic distinguishing incident of rent service at 
common law was duiress, or the right to distrain, i.e., coerce, 
the tenant to render the service. The right of distress was regu- 
larly given by the common law to any overlord from whom land 
was held by tenure to enforce the rendering by the tenant of 
feudal services that were certain in amount.* It authorized 
him to enter upon the land and take, with some exceptions, 
any chattels found upon the tenement and to keep them until 
the tenant either tendered the arrears of service due or found 
security to contest in a court of law the justice of the seizure.^ 
This right was incident to rent service and became a common 
and speedy remedy for its non-payment. In time, a statute • 
authorized the sale of the property distrained.' 

^ See Bouyier. > Lit. Ten. $ 215. 

« lit. Ten. §§ 216-217. * Cruise Dig. Tit. XXVIII, o. 1, S 26. 

» lit. Ten. S 228 ; Co. litt. 161 b. • Co. Litt. 96 a. 

' 1 Poll. & Maitl., 2d ed., 353 ; 3 Bia. Com. 6-15. 

• 2 Wm. & M., c. 5. • Tayl. L. & T., 9th ed., S 609. 
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An assignment of the reversion without the rent or of the rent 
without the reversion can be made ; but when the reversion and 
the rent are separated the latter can no longer be rent service 
because there is no tenure between the tenant and the owner of 
the rent.^ Moreover, distress, as a common law right, apper^ 
tained to no rent except such as was an incident of tenure. 
Hence, a rent separated from the reversion was not rent service 
and ceased to include the right of distress. For that reason it 
was known as rent seek, or barren rent.' Any rent, therefore, 
without distress, is a rent seek. 

A non-tenurial rent' can be created also by other means 
than the separation of a reversion and its rent service. The 
owner of land can convey to another a newly created rent pay- 
able out of his land. As there b no tenure the law does not 
annex the right of distress to the rent, and it is a rent seek 
unless the power to distrain is created by the parties.* This 
can be done by the tenant of the land expressly bestowing the 
right of distress. The rent is then neither rent service nor rent 
seek. It is a rerU charge, so called because the land is charged 
with a distress.^ So, also, since Quia Emptores a conveyance 
in fee simple reserving a rent will, in a similar way, create a new 
rent, but it will not be a rent service because of the lack of 
teniu^. It is a rent charge or a rent seek, according as there is 
or is not an express reservation of the right of distress.* 

Rent service, rent seek, and rent charge comprise all the 
kinds of rent,^ which in its three forms is a right in the land of 



1 Lit. Ten. §§ 225-226. 

* ReddUus nccus. Lit. Ten. §§ 218, 226-227. 
' 2 PoU. & MaitL, 2d ed., 129. 

* In three exceptional oases of rents granted distress was allowed 
by law although not stipulated for : Rent granted for equality of par* 
tition, rent granted in lieu of dower, and rent granted on an exchange 
of land to equalize values. lit. Ten. §{ 251-253 ; Co. litt. 34 b, 169 
b ; Gilbert Rents, 19, 20. 

« lit. Ten. § 218 ; 2 Bla. Com. 42. 

* lit. Ten. §§ 215-217. 

' There are, however, a number of others reducible to these three ; 
of which may be mentioned quit rent, a rent service paid by tenant in 
fee simple, by which he was quit and free of all other services, Marshall 
9. Comad, 5 Call, 364 ; rack rent, a rent of the full or nearly full value 
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another and is incorporeal property. Rent may be defined as 
the right to a certain profit issuing periodically out of lands.^ It 
must, however, be noted that, while the technical and proper 
meaning of rent is the incorporeal right to the profit, in popular 
language the money paid is usually but improperly called 
''the rent/' Rent in this popular sense is personal property, 
the product of the enjoyment of the incorporeal right, which 
latter is the real rent. To be rent the rigiht must be to a 
profit, which may be in money, as it now most conmionly is, or 
chattels or even personal services.^ The profit must be certain 
in amount or capable of being reduced to a certainty,' and it 
must issue out of the land. By this is meant that the proceeds 
of the rent must not be part of the land, as, its herbage or the 
like,^ but must be something that the land is bound to pay by 
the hand of the tenant for the time being.^ 

The orthodox common law doctrine is that rent can issue out 
of land only, i.e., a corporeal tenement, for the reason that the 
rent must issue from something in which distress may be had ; ^ 
so that there can be no rent out of an incorporeal right in the 
land of another. Rent can, however, be reserved on the con- 
veyance of a reversion or a remainder because of the possibility 
that it may come into possession.^ Hence, if land is leased 
together with an incorporeal right in other land as an incident 

of the tenement ; fee farm rent, a rent charge or rent seek in fee simple, 
the name being oommon in England. 1 Poll. & Maitl., 2d ed., 293 ; 
Bradbury o. Wright, 2 Doug. 624, 627, n. ; 2 Bla. Com. 42^i3. 

1 See Reeves Real Prop. § 100. 

s Co. Litt. 142 a ; 2 Bla. Com. 41 ; 3 Kent Com. 460, 462 ; Fiske 
p. Brayman, 21 R. I. 195. 

'lit. Ten. S§ 214, 217; Co. Litt. 96 a, 142 a; Gilbert Rents, 9; 
Parker o. Harris, 4 Mod. 76; Selby v. Qreaves, L. R. 3 C. P. 594; 
Stephens v. Reynolds, 6 N. Y. 454. 

« Co. litt. 142 a. 

•2 Poll. & Maitl., 2d ed., 131 ; The Incidence of Rent, 11 Harv. 
Law Rev. 1 ; Lit. Ten. § 220. 

* Other reasons given are that rent must issue out of something 
that can be put in view of the recognitors of an assize, c/. Farley v. 
Craig, 15 N. J. Law, 191, and that incorporeal hereditaments were 
originally allowed for the benefit of the public and were not fit subjects 
of private profit. Co. Litt. 144 a ; Gilbert Rents, 21-23. 

' Co. Litt. 47 a, 142 a ; Gilbert Rents, 23. 
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thereto ^ or along with chattels,^ the rent is deemed to issue 
entirely out of the land leased, and so the whole rent can be 
recovered by the remedies available to a technical lessor of 
land. As respects the personal property that accompanies the 
land there is simply a contract of hiring.' 

Rent must issue periodically at regular intervals.^ The 
I)eriodical profit becomes payable at such times as are fixed by 
the agreement of the parties or, if no time is stated, then by 
implication of law.^ It is customary to speak of the profits of a 
rent that have become due and are unpaid as accrued rent or 
arrears of rent. The right to them is personal property, like 
any debt due a creditor, but the right to profits not yet accrued 
is the rent. 

Profits of a rent do not accrue day by day. Nothing at all 
accrues until the periodical payment day, and then all profits 
for the period become due. TTieref ore, at conunon law the whole 
of any particular installment of profits belongs to the person 
who is the owner of the rent at the precise time when the install- 
ment accrues, and there is no apportionment of rent, i.e., division 
of the profits of any one period between two successive owners 
of a rent that has been transferred between payment days. 
Hence, if the owner of a rent dies, all profits that accrued before 
his death belong to his personal estate, and the right to receive 
such of them as may not have been paid passes to his personal 
representatives ; but any profits accruing after his death belong 
to his successor in the ownership of the rent, e.g., a devisee, heir, 
reversioner, or remainderman. However, statutes in most of 

1 BuBzard v. Capel, 8 6. & C. 141. 

< FareweU v. Dickenson, 6 B. & C. 251. 

'Spenoer's Case, 5 Co. 16 a, b; Newman o. Anderton, 2 Bos. & 
P. N. R. 224. But some oases have treated rent, at least for practical 
purposes, as issuing out of incorporeal hereditaments. See Dean of 
Windsor v. Gover, 2 Wms. Saund. 302; Wickham o. Richmond &o, 
Co., 107 Va. 44, 11 L. R. A. (n.b.) 836; Note id. ; Eastham v. Ander- 
son, 119 Mass. 526. The crown can reserve a rent out of an incor- 
poreal hereditament. Co. Ldtt. 47 a, n. 1. On mining leases see 
Tayl. L. & T., 9th ed., $ 17 a. 

« 2 Bla. Com. 41. 

* Cruise Dig. Tit. XXVIII, o. 1, SS 55 ee seq. See 2 Bla. Com. 43. 
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the United States provide^ sometimes for all cases and sometimes 
for particular cases, that profits of a rent shall be divided pro 
rata among its successive owners according to the time of 
ownership of each during the period for which such profits 
accrued.* 

While the foregoing statement concerning apportionment 
of rent between successive owners is applicable alike to all 
kinds of rent, some distinction is made by the law between 
rent service on the one hand and rent charge and rent seek on 
the other with respect to apportionment of rent between the 
simultaneous owners when the reversion in land out of which the 
rent issues or the land itself or the rent is divided.' As to 
rent service, the general principle is that, if the reversion is 
divided between two or more persons, the rent is apportioned 
between them; and, also, if the landlord acquires from the 
tenant a part of the demised premises, the rent is apportioned 
and diminished, part of it being extinguished by merger. Like- 
wise, a proportionate abatement of rent results from an eviction 
of the tenant from part of the land by one having paramount 
title ; but an eviction by the landlord from even a part of the 
demised premises suspends the whole rent until possession of 
all the land is restored to the tenant.' 

Apportionment of rent service seems to have been coun- 
tenanced because such rent was incident to the reversion and 
for reasons grounded in the policy of the feudal system of 
tenure. These reasons had no application to rent charge,^ and 
apportionment of the latter is regarded by the law with less 
favor. If the owner of a rent charge acquires by purchase part 
of the land charged there is no apportionment, and the whole 
rent is extinguished by merger ; * but if by act of the law • a 
part of the land comes to him, as, by descent, or a part of the 
rent is taken from him,^ then the rent is apportioned and 

» Ex parte Smyth, 1 Swan. 337, n. ; 3 Kent Com., 14th ed., 470-471, 
n. a, b ; Stim. Amer. Stat. L. S§ 2027-2028. 
« lit. Ten. §§ 222, 224; Co. litt. 147 b-150 a. 
> Co. Litt. 148 b. « See Gilbert Rents, 152. 

• lit. Ten. § 222. • lit. Ten. i 224. 

» Wotton V. Shirt, Cro. Eliz. 742. 
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diminished. The owner of a rent charge can, however, convey a 
part of the rent to either the tenant of the land or a stranger 
and thus apportion the rent.^ It seems the same rules would 
apply to a rent seek not incident to a reversion. 

Of the remedies to enforce the rendering of the profits of a 
rent, distress has already been mentioned. Statutes in many 
jurisdictions have extended it to rent seek, regulated it, modified 
it, and softened its harsher features, and in several others have 
abolished it altogether.' The most common modem remedy is 
an action to recover arrears of rent or for the use and occupation 
of the land. An action appropriate to the case can be main- 
tained either by virtue of an obligation to pay expressly imposed, 
by the lease or other conveyance creating the rent, upon the 
tenant of the land out of which the rent issues or by virtue of 
an implied liability originating in the tenure or the circumstances 
of the occupation of the land.' 

When, as is very conmion, the tenant of the land out of which 
the rent issues holds his estate on the condition subsequent that 
accrued rent be paid, a forfeiture can be enforced if there is a 
breach of the condition. Moreover, in many of the United 
States there are statutory smnmary proceedings by which a 
landlord can recover possession of the premises from his tenant 
for non-payment of arrears of rent service, even in the absence 
of a provision for forfeiture. These, however, are remedies 
to recover the land and only indirectly means of enforcing pay- 
ment of arrears of rent.* 

^ Co. Lltt. 148 a. Coke says because he deals with his own, the 
rent, and not the land. Id. 

s 3 Kent Com. 461-462, 472 et seq. ; Tayl. L. & T., 9th ed., SS ^^ 
et seq. ; Stim. Amer. Stat. L. § 2031 ; 4 Geo. II, c. 28. 

*3 Bla. Com. 231 et aeq.; Reeves Real Prop. §§ 104, 114; Tayl. 
L. & T., 9th ed., §§ 615, 635, 656, 661. See Chap. 5, Estates for 
Years, Implied Covenants. 

* Tayl. L. & T., 9th ed., {§ 713 et seq. ; Stim. Amer. Stat. L. 
2054-2058. 



N 



PROFITS A PBENDBE 189 

PROFITS A PRENDRE 

Rights in the land of another are rights either to derive some- 
thing of profit from or to have some other privilege in the 
land and, in either case, while the tenant of the land retains 
possession thereof. Rights to derive something of profit from 
the land of another are themselves of two sorts. Of these one 
b rent issuing out of the land, which is bound to pay the thing 
of profit to the owner of the rent by the hand of the tenant of 
the land. The other is a right of the person, thereto entitled, 
to himself take something of profit from the land of another 
without any act on the part of the tenant, who has no duty in 
respect to the matter except to refrain from interfering with the 
owner of the incorporeal interest in the exercise of his rights. 
The thing of profit does not issue from the land and is precisely 
that which rent is not, namely, part- of the land or its produce. 

This latter species of incorporeal property right in the land 
of another is known as a 'profit h prendre, or, shortly, a profit. It 
may be defined as a right to take from the land of another soil or 
the produce of the soil or a part thereof. The thing taken must 
be something from the land, i.e.y some part of the soil itself, as, 
sand or clay or stones, or a product of the land, as, grass or turf 
or trees. Hence, when the right was to take water from a 
spring on the land the court held that it was not a profit, be- 
cause water is not regarded as a part of the land in which it is 
found.^ A profit Si prendre is the incorporeal right to take and 
not the corporeal thing of profit taken, and the profit must be 
distinguished from ownership of the thing of profit, whether 
title to the latter is acquired before or after it is removed from 
the soil. If A acquires title to a vein of ooal while it is lying in 
the land of B, A owns the coal and has a right to remove it, 
but he has not a profit i prendre. His property is corporeal. 
If what A acquires is the right to dig and remove coal from the 
land of B, A has a profit i prendre ; his property is incorporeal.* 

^ Chap. 2, Fixtures; Race v. Ward, 4 E. & B. 702. 
* See Wilkmson v. Proud, 11 M. <& W. 33; Duke of Sutherland o. 
Heathoote, (1892) 1 Ch. Div. 475. 
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In the latter case A does not acquire title to the coal until it is 
severed from the soil ; the coal then becomes personal property/ 
which is entirely distinct from the profit k prendre and is only 
the product of the exercise of the right of profit. 

Frequently, two or more persons have like profits in one 
tract of land, and, even when there is only one profit, the tenant 
of the land usually has an equal right with the owner of the 
profit to take similar products. Profits so enjoyed in common 
are often called rights of common or commons.^ A profit may, 
however, be exclusive of the right of any other person, including 
the tenant of the land, to take some particular product from 
the land, and, when so, it is called a several right of profit.' 
Still, the presumption would be that a conveyance of a profit 
was not intended to exclude the tenant from the exercise of the 
same rights in his land, so that dear and explicit language 
would be necessary to have that eflfect.* 

Any part of the soil or any product thereof may be the subject 
of a right of profit, as, earth, sand, gravel, coal, minerals, grass, 
timber. The older Englbh writers enumerate four chief sorts : ^ 
common of pasture, the right of feeding cattle on the land of 
another; common of piscary, the right of fishing in another 
man's waters; common of turbary, the right of digging turf 
from another's land ; and common of estovers, the right to take 
estovers from the land of another.^ Common of estovers is a 
profit and should not be confused with the right of a tenant for 
life or for years to take estovers from the land that he holds. 
Of these four kinds of commons, that of pasture was in feudal 
times the one most generally occurring and by far the most 
important.^ It was at that time very frequently of a species 

^ Stookbridge Iron Co. v. Hudson Iron Co., 107 Mass. 290, 322. 
s Co. litt. 122 a ; 2 PoU. & Maitl., 2d ed., 146. 

* Co. Litt. 122 a. Some oases have held, however, that a grant of 
an exclusive or an unlimited right of profit is a conveyance of the cor- 
poreal property in the thing to be taken. Caldwell v. Fulton, 31 Pa. 
8t. 475 ; Massot v. Moses, 3 S. C. 168. 

* Duke of Sutherland v. Heathoote, (1892) 1 Ch. Div. 475. 

* 2 Bla. Com. 32. • Van Rensselaer o. Radoliff , 10 Wend. 639. 

' Cruise Dig. Tit. XXIII, S 2 ; 3 Holdsworth Hist. Eng. Law, 119. 
See 3 Kent Com. 404. 
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known as common of pasture appendant. This meant that the 
right was one belonging to the tenant of land in a manor to 
pasture his cattle on the waste lands and common fields in the 
manor. Common appendant was incident as of right to a 
tenancy of manorial lands and did not have to be specially 
given. As it existed only in connection with manors, it is not 
found in the United States.* 

In the United States all profits, and in England all except as 
respects common appendant, are either appurtenant or in gross. 
If the profit is to be exercised in some manner for the benefit 
of or in connection with some land other than that from which 
the thing of profit is to be taken, it b considered to be annexed 
to the land for the benefit of which it is to be exercised and to 
be an appurtenance of that land, and it is a profit appurtenant. 
If the profit has no connection with any land except that from 
which the thing of profit is to be taken and may be enjoyed by 
the owner of the profit wholly without reference to any land of 
his, then the profit is in gross. Thus, if A has a profit of estovers 
to take timber from the land of B to build and repair fences on 
A's farm, the profit is appurtenant to the latter ; but if A had a 
profit to cut timber on B's land for any purpose for which A 
wished to use it, as, to sell, and was not restricted to using it on 
some land of his, the profit would be in gross. So, A can have a 
common of pasture appurtenant to his land to graze on the 
land of B such cattle as A keeps on his own land and as are 
levard and ccvchard thereon, i.e.y so many as his own land is 
capable of maintaining,' but a common of pasture that he 

1 2 Bla. Com. 33 ; Tyrringham's Case, 4 Co. 36 b ; Bennett v. 
Reeve, WUles, 227 ; Van Rensselaer v. Radoliff, 10 Wend. 639. See 
page 10, n. 2. 

Common per oause de vicinage was the right of the oommoners of a 
township to turn their beasts ui>on their own town common, which 
was contiguous to and not fenced off from the common of another 
township, and allow the beasts to stray upon the other common. It 
existed by prescription and was nothing more than an excuse for the 
trespass. Bee 2 Bla. Com. 33; Cruise Dig. Tit. XXIII, H 14-17. 

< Tyrringham's Case, 4 Co. 36 b ; Cheesman v. Hardham, 1 B. & 
Aid. 706 ; Whitelock t;. Hutchinson, 2 Mood. & R. 205 ; and see Carr 
V. Li^mbert, L. R. 1 Ex. 168. In connection with the law of distreflS 
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may have without reference to land of his own cannot be 
appurtenant.^ 

When a profit is appurtenant, the land to which it is appurte- 
nant and in connection with which it is to be used is called the 
dominarU tenement, and the owner of it, who exercises the right 
of profit, is called the dominant owner. The land in which 
any profit is to be exercised and from which the thing of profit 
is to be taken is called the serdent tenement, and the owner of 
it, against whom the profit is to be exercised, is called the ser- 
vient owner. If a profit is in gross, there is a dominant and a 
servient owner and a servient tenement but there can be no 
dominant tenement. Thus, if A has a profit to take such coal 
from the land of B as A may need to burn in his house, A's 
house is the dominant tenement and B's land is the servient 
tenement; A is the dominant owner and B the servient. If 
A has a right to take the coal to use for any purpose he chooses, 
he is a dominant owner and B a servient ; B's land is a servient 
tenement, but there is no dominant tenement, because the 
profit is in gross. 

A profit cannot be annexed to land of the dominant owner as 
appurtenant thereto, imless the profit b to be used in some way 
in connection with such land. So, when one claimed a right to 
go upon the land of another person and take all the wood that 
should be growing there and claimed the right as a profit 
appurtenant to a certain tenement of his own, but the claim 
was also of a right to use the wood wholly irrespective of the 
alleged dominant tenement, the court held that it would be a 
profit in gross and that the law does not permit a profit that is 
in its nature in gross to be annexed to land of the dominant 
owner and made appurtenant thereto.' To a profit appurte- 
nant, therefore, a dominant tenement is a necessity ; but a profit 

the phrase has the meaning of cattle that have been so long on the 
land of another as to have lain down and risen up to feed, until 
which time they may not be distrained by the owner of the land, 
if it was not sufficiently fenced to keep out cattle. 3 Bla. Com. 
8-9. 

^ Scholes V. Hargreaves, 5 T. R. 46. 

* Bailey v. Stephens, 12 C. B. (n.s.) 91. 
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in gross has no relation to land of the dominant owner, and it is 
immaterial whether he owns any land. 

By a complementary principle, a profit appurtenant cannot be 
severed from the dominant tenement and turned into a profit 
in gross by any act of the dominant owner. That result can be 
attained only by the extingmshment of the profit appurtenant 
and the creation of a new profit in gross. The effect of an 
attempt by the dominant owner to convey a profit appurtenant 
without the dominant tenement or to convey the tenement and 
reserve the profit is simply to prevent any one at all from 
exercising the right.^ A profit appurtenant belongs primarily 
to the dominant tenement, and it is only as owner of the 
tenement that the dominant owner has title to the profit. 
On the descent of the dominant tenement or its conveyance 
without any mention of the profit, the latter passes with it as an 
incident thereof.^ A profit in gross, however, not being attached 
to any land can be freely transferred. It can even be assigned 
to several persons, but, if so, they may make no division of it 
but must work it in common as one undertaking, in order that 
the burden on the servient tenement shall not be increased.* 
So, in the case of the inheritance of a profit in gross by several 
co-heirs, it seems that, under the modem statutes of descent, 
at any rate, the heirs would take it together as a right to be 
enjoyed in common.^ 

The principle that the burden on the servient tenement must 
not be increased controls the determination of the question 
whether a profit appurtenant can be apportioned between the 
respective tenants of the several parts of the dominant tene- 
ment when the latter is divided. There can be an apportion- 

^ Hall p. Lawrence, 2 R. I. 218. 

* Co. Litt. 121 b ; Mitchell v. D'Olier, 68 N. J. Law. 375. 

* Co. Litt. 164 b ; Funk &. Haldeman, 53 Pa. St. 229, 245. 

* See Leyman v, Abeel, 16 Johns. 30 ; Van Rensselaer v. Radcliff, 
10 Wend. 639. At oommon law a profit in gross desoended to the 
oldest of oo-paroeners, and the others received compensation from the 
estate of the ancestor. If there was nothing out of which to make 
compensation, the co-parceners enjoyed the profit alternately. Co. 
Litt. 165 a. 
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ment of the profit in such cases if the profit is in its nature 
divisible and if the effect is not to increase the biuden upon the 
servient tenement, but not if the latter would be surcharged as 
a result of an apportionment of the profit. Thus, if there is a 
profit of estovers appurtenant to a dominant tenement con- 
taining one set of farm buildings, a division of the dominant 
tenement between two or more persons would lead to the 
erection of additional buildings and fences, and their needs 
would increase the burden on the servient tenement. Such a 
profit cannot, therefore, be apportioned, and it is said that, 
as it is indivisible, it would be extinguished altogether by a 
severance of the dominant tenement.^ On the other hand, if 
the profit is by its nature apportionable without tending to 
overcharge the servient tenement, as, when the profit is ad- 
measurable by the area of the dominant tenement to be served, 
a severance of the latter does not increase the burden, and the 
profit is apportionable. For example, a profit to take seaweed 
as a dressing for the land of the dominant tenement was held 
to be apportionable;^ and a common of pasture for cattle 
levant and couchant upon the dominant tenement is appor- 
tionable, for the amoimt of cattle that the dominant tenement 
will maintain is in proportion to its size, so that a severance of it 
does not tend to overcharge the servient tenement.' Moreover, 
a profit would be apportionable upon a severance of the dom- 
inant tenement, notwithstanding that the effect was to increase 
the burden upon the servient tenement, if such increase was 
contemplated and permitted by the terms of the conveyance 
that created the profit, in order to meet the increasing needs 
of the dominant tenement, provided, of course, that the profit 
was not in its nature single and indivisible. 

The application of the principle concerning the increase of 
the burden results in the extinguishment of a profit appurte- 
nant when a part of the servient tenement is purchased by the 

1 Van Rensselaer v. Radcli£F, 10 Wend.*639 ; Hall v. Lawrenoe, 2 
R. L 218. 

s Hall 0. Lawrence, 2 R. I. 218. 
* Tyrringham's Case, 4 Co. 36 b. 
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dominant owner, because of the temptation to the latter to cast 
the whole burden upon the other portion of the servient tene- 
ment and thus surcharge it.^ If, however, the dominant owner 
acquires part of the servient tenement by act of the law, as, 
by descent, the profit, like rent charge in a similar case, is not 
extinguished but apportioned; unless it is indivisible, and 
then it oontinues.^ On the other hand, if a part of the dominant 
tenement be severed and united to the servient, the burden 
upon the latter is not increased and the profit, if not indivisible 
by its nature, is apportioned. So much of it as belongs to the 
part of the dominant tenement that is imited to the servient is 
extinguished by merger.' Union of the dominant and servient 
tenements wiU, of course, destroy a profit appurtenant, because 
one cannot have a profit k prendre in his own land ; and so if 
the owner of a profit in gross acquires title to the servient tene- 
ment the profit is gone.^ 

^ Tyrringham's Case; 4 Co. 36 b; Bell v. Railroad Co., 25 Pa. St. 
161, 181. 

* See Co. Idtt. 149 a. Common appendant was always appor- 
tionable, because it was of common right and incident to tenancy in 
a manor. Tyningham's Case, 4 Co. 36 b. 

s HaU 9. Lawrence, 2 R. I. 218. 

* Saundeys v, Olifl, Moore, 467. 



CHAPTER Xin 

JBASEMENTS — NATURAL RIGHTS — PUBLIC RIGHTS 
— SERVITUDES — TENURE, ESTATES, SEISIN, AND 
DISSEISIN OF INCORPOREAL REAL PROPERTY 

EASEMENTS 

Rents and profits & prendre represent those rights in the land 
of another that entitle the owner of the right to receive or take 
something of profit from the land. The rights now to be con- 
sidered belong to the dass of rights in the land of another en- 
titling the owner of the right to privileges in the land of another 
person but giving him no profit. They are specifically defined 
and limited rights of user of another's land. They must be so 
limited becaulse he whose right of enjoyment of land is undefined 
and unlimited in extent has a corporeal property interest 
therein.* 

Easements are typical of this latter class. They are rights 
either to use the land of another for certain purposes or to 
restrain him from using his own land in certam ways. They 
are assignable and inheritable and are in all respects true in- 
corporeal real property. The terms dominant, servient, and 
appurtenant are applied to easements and used with the same 
meanings as when employed in connection with profits k 
prendre ; the dominant tenement being the one for whose benefit 
the easement exists and the servient tenement that which must 
submit to the exercise of the privilege, that upon which the 
burden rests. An easement appurtenant is annexed to a domi- 
nant tenement in the same manner as is a profit appurtenant 
and belongs to the dominant tenement rather than to the person 

^ See Chap. 12, Rights in the Land of Another. 

196 
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of its owner. Also like a pro6t, an easement cannot be appurte- 
nant imless it has a real connection with the dominant tenement.^ 
Easements appurtenant pass with the dominant tenement on a 
transfer of the latter and cannot be separated from the latter 
and owned in gross. An attempt to make such a separation 
destroys the easement.^ 

Every true easement must be appurtenant and requires a 
dominant tenement. It is true that the expression easement 
in gross is used as meaning a privilege without profit in the land 
of another and not connected with any dominant tenement ; 
but the weight of authority denies that there can be an ease- 
ment owned in gross. Such a right in gross belongs to the 
dominant owner as a merely personal privilege and cannot be 
assigned by him or inherited by his heirs. It is not, therefore, 
a true easement or property interest.' In this respect it differs, 
of course, from a profit in gross, which is a recognized form of 
incorporeal real property, assignable and inheritable. 

An easement may take the form either of a right to use the 
land of another, as, to go across it, or of a right that he shall not 
use his land in some particular way, as, not to build upon it in 
such manner as to cut off the access of light to the dominant 
tenement. The former kind, which authorizes the conmiission 
by the dominant owner of positive acts upon the servient 
tenement, is known as a positive or affirmative easement, and the 
latter, which only restricts the servient owner from the exercise 
of some inherent right in his own property, is termed a negative 
easement.^ In either case the easement is a privilege in the 

1 Ackroyd v. Smith, 10 C. B. 164. 

* CadwaLader v. Bailey, 17 R. 1. 495. 

s Boatman v. Laaley, 23 Ohio St. 614. See Aokroyd v. Smith, 10 C. 
B. 164 ; Gale E., 8th ed., 14, and note. Contra^ Goodrich v. Burbank, 
12 Allen, 459 ; Poull v. Mookley, 33 Wise. 482. See WQloughby v. 
Lawrence, 116 111. 11, that an easement in gross binds, in equity, sub- 
sequent grantees of the land with notice. It is possible that the gen- 
end rule is due, historically, to the limited scope of the eariiest remedy 
for interference with easements, the assize of nuisance, which lay only 
for a freeholder against a freeholder. 3 Holdsworth Hist. Eng. Law, 
130. Cf. Engel v. Ayer, 85 Me. 448. 

* Bouvier; Gale E., 8th ed., 22. 
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land of another because the dominant owner has rights con* 
cermng the use of the servient tenement. In the one case he 
can use it himself; in the other the servient owner's right of 
user is limited in favor of the dominant tenement. 

Easements are sometimes of a nature such that when once 
established they continue to be enjoyed without any further 
act of man, as, an easement to maintain a spout discharging on 
the servient tenement water from the dominant tenement or an 
easement for the passage of light and air across the servient 
tenement, and, when so, they are called wnJIinuaus easements. 
Easements may, on the other hand, require the active interfer- 
ence of man whenever they are to be enjoyed, as, an easement 
to walk across the servient tenement, in which case they are 
known as discontinuous easements.^ 

The particular easements are as numerous as the uses to which 
lands and buildings can be put.' A very typical and important 
kind are private ways or easements of way, i.e., private rights to 
pass across another's land, as distinguished from public high- 
ways. They are positive and discontinuous. The use of a way 
must be confined to the purposes for which it is created, if they 
are limited. So, the dominant owner may not use a way to 
go to any place or for the benefit of any land not contemplated 
by those purposes. It is a violation of the rights of the servient 
owner to go to the designated terminus and then proceed in an 
unbroken journey to some other place,' or to carry across the 
way to the dominant tenement materials intended for some land 
contiguous thereto ^ if it b a merely colorable use of the way 
for the real piurpose of exceeding the dominant owner's rights. 
A right to cross the servient tenement by a defined route does 
not justify the dominant owner in deviating therefrom.^ If 
the way is limited in respect to the manner of its use, as, to walk, 

^ Qale E., 8th ed., 25. 

• In a few of the United States certain easements are enumerated 
by statute as aUowed; e.g., Califomiat Montana, North Dakota, 
Oklahoma, South Dakota. Jones Easements, } 9. 

• HoweU V, King, 1 Mod. 190. 

« SkoU 0. Glenister, 16 C. B. (n.s.) 81. 

• Taylor v. Whitehead, 2 Doug. 745. 
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to drive vehicles or cattle,' or to carry particular kinds of 
materials or products,' it may not be used for other purposes. A 
right of any one kind, as, to drive carts, does not necessarily 
include any other kind, as, to ride on horseback, although it 
might from its nature do so presumptively.' A way may, 
however, be unlimited, to be used for any purpose needed by 
the dominant tenement and by every part thereof if it is 
divided.^ An important and common instance of easements 
of way are railroad companies' rights of way across land of 
an individual. 

Easements of support are rights to the support of buildings or 
walls by buildings, walls, or land. Such easements occur when 
different persons own separate parts of the same building and 
one has a right to the support of lus part by the other, as, the 
upper by the lower story, or when there are mutual rights of 
support, the building being divided perpendicularly. In the 
latter case there are two easements of support, each tenement 
being both dominant and servient, respectively.' The same 
principle is applied to party walls, where a wall is erected for 
common use on the division line between two proprietors, each 
one owning the half on his own land. There is an easement of 
support in favor of each half of the wall against the other.' 
Examples of easements of support by land are the right to the 
support of buildings on the surface over mining excavations, 
when the surface and the mines are under different ownership, 
and for the support of buildings by the adjoining land of a 
different owner. Such easements are continuous but not purely 
negative because of the burden of support imposed upon the 
servient tenement.^ 

Other instances of easements that have been recognized by the 

^ Ballard v. Dyson, 1 Taunt. 279. 

* Cowling V. Higginson, 4 M. ft W. 245. 
> See Qale E., 8th ed., 346, 352-353. 
^NewGomen v. Coulson, 5 Ch. Div. 133. 

* RiohardB v. Rose, 9 Ex. 218. See Note, 26 L. R. A. (n.b.) 315, 
365. 

•BrookB V. CnrtiB, 50 N. T. 639. 

T Dalton V. Angus, 6 App. Cas. 740, 793. 
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courts are easements of light ^ and air,' continuous and purely 
negatire, giving the right to the unobstructed passage of light 
or air across the servient tenement; to maintain eaves over 
and drip water on adjoining land ; ' to flow another's land by a 
dam; ^ to maintain an artificial watercourse^ or drain ^ across 
the servient tenement ; and the right to go on another's land 
and draw water therefrom, which is not a profit because water 
is no part or product of the soil J 

The extent of the rights of the dominant owner of an easement 
depends, of course, upon the scope of the easement. In general^ 
his right includes the right to whatever is reasonably needful to 
the beneficial enjoyment of the easement. Thus, the dominant 
owner of an easement of way may enter upon the servient 
tenement to make a roadway suitable for the purpose of the 
easement,^ and he may always go upon the servient tenement 
to repair the subject matter of the easement, e.g., a mill race.^ 
On the other hand, the duty of the servient owner is essentially 
to submit, and he is under no obligation to maintain and repair ; ^ 
the dominant owner must himself do it, if he wishes the subject 
matter of the easement kept in repair. The one exception is 
the so-called " spurious easement " of fencing, imposing on the 
servient owner the active obligation to maintain a division 
fence sufficient to keep the adjoining dominant owner's cattle 
from coming on the servient tenement.^ The normal conunon 
law duty of the owner of cattle is to maintain his own fences to 
prevent his cattle from trespassing upon his neighbors. 

> Aynsley v. Glover, L. R. 18 Eq. 544. 

s Winter v. Brookwell, 8 East, 308. See Chastey v. Aokland, (1895) 
2 Ch. Div. 389. 

• Harvey v. Walters, L. R. 8 C. P. 162. 

• Morse v. Copeland, 2 Gray, 302. 
•Beeston v, Weate, 5 £. & B. 986. 

• Wood V. Saunders, L. R. 10 Ch. 582. 
' Raoe V. Ward, 4 E. ft B. 702. 

• Newoomen o. Coulson, 5 Ch. Div. 133. 

• Presoott V. White, 21 Pick. 341. 

!• Pomfret v. Rioroft, 1 Wms. Saund. 321, 323; Pieroe v. Dyer, 109 
Mass. 374. 

u See Castner v. Riegel, 54 N. J. Law, 498; Bronaon v. CoflOn, 108 
Mass. 175» 118 Mass. 156; Gale £., 8th ed., 465. 
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As the servient tenement is the property of the servient 
owner^ he is in possession and his rights of ownership are limited 
by the easement to the extent only of its scope. He can do 
anything and use the land in any way not inconsistent with the 
rights of the dominant owner.^ For example, he can build an 
archway over * or put gates across • a right of way on his land^ 
provided they do not interfere with the reasonably convenient 
use of the way. It is all, however, a question of what is the 
extent of the easement. If it is deemed that the purposes to be 
served by it require a passage entirely uncovered, the servient 
owner may not erect anything over it, e,g.^ a bay window.*- 
So, likewise, as to any easement, the same principle controls. 



NATURAL RIGHTS 

The incorporeal real property interests in the land of another 
heretofore considered — rents, profits i prendre, and easements 
— are conventional rights, i.^., based upon an agreement actual 
or presumed. They must be in some way created by the parties. 
NaJtural rights are rights appertaining to the ownership of land 
as a natural incident of such ownership. They have always 
existed and do not have to be created by the parties. They are 
not easements but are inherent rights to the beneficial enjoy- 
ment of one's own land. Those here considered are classed 
among rights in the land of another because the natural right 
of one proprietor puts limitations on the use by other proprietors 
of their land. 

One important natural right is that of support of land by 
adjacent land. The doctrine applies equally to subjacent and 
lateral support.^ A landowner does not have a right imder all 
conditions, by removing his soQ,to deprive his neighbor's land of 
its support so that it falls. The cardinal principle is that no one 

1 See Herman v. Roberts, 119 N. T. 37. 

* Atkins r. Bordman, 2 Meto. 457. 

* Bakeman v. Talbot, 31 N. T. 366. 

* Attorney Qenenl v. Williams, 140 Mass. 329. 

* Jones V. Wagner, 66 Pa. St. 429. 
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has a right to disturb, to the damage of another, the conditions 
of support established by natiu«. Of course, the law does not 
Altogether forbid the owner of land to excavate therein. It re- 
quires only that he shall not do it in such manner as to deprive 
his neighbor of the amount of support that is necessary to main- 
tain the neighbor's land in its natural condition. A landowner 
cannot so treat his land as to make it need more support than 
it would require in its natural condition and then compel his 
neighbor to furnish the additional support. If one builds on his 
land or weakens it by excavations so that a subsidence on it re- 
sults when hb neighbor digs on his own premises, which would 
not have occurred if the former land had remained in its natural 
state, no wrong has been done.' 

However, while the right is one to have the land supported 
in its natural state only, yet if there is a deprivation of the 
support to land that has been built upon, such that the land 
would have fallen even if there had been no building, and damage 
is thereby done to the land and to the building, a recovery can 
be had in England and some of the United States for the damage 
to the building as a part of the damages ; ^ but in others of the 
American States the only damages recoverable are for the 
land alone.' As there is no violation of the right of support 
unless damage b caused to the land, there is no liability when 
the only damage is to buildings on the land, although it is not 
the weight of Hcl^ buildings that causes a subsidence.^ A right 
to the support of buildings may be acquired as an easement, but 
it is never a natural right. 

Every landowner can claim support from all land, however 
remote, that is essential to supplying the support under natural 
conditions, and no more. Therefore, no obligation to furnish 
support is imposed upon one whose land is so far away that 
under natural conditions its support would not be needed, 

^ Wsratt V. Harrison, 3 B. & Ad. 871 ; Humphries o. Brogden, 12 
Q. B. 739 ; Dalton o. Angus, 6 App. Cas. 740, 792. 

* Brown v. Robins, 4 H. & N. 186; Wilms v. Jeas, 94 HI 
464. 

* Gilmore r. Drisooll, 122 Mass. 199. 

« Smith V. Thaokerah, L. R. 1 C. P. 564. 
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although it has become necessary because of the artificially 
weakened condition of intervening land.^ 

Every landowner has natural rights in the water on and in 
his land. The general principle is that no one owner is per- 
mitted to so use the water on his land as to interfere with the 
equal ri^ts of others on their lands. Nevertheless, each must 
have a right to make some use of the water or none will benefit 
from it. The problem for the law is to determine how far each 
may go in interfering with the conditions created by nature. 
When a stream, surface or subterranean,' runs in a defined 
channel through the land of several proprietors no one of them 
has a right to divert, retard, pollute, or otherwise interfere with it 
so as to deprive the others of the enjoyment of the use of it as it 
was in its natural state. Every proprietor has a right to have 
the water flow as it was wont naturally to do. The test of the 
use that each may make of the water is its reasonableness in 
view of the rights of all. It is laid down as a general rule that 
the use by each must be reasonable, so as not to destroy or 
render useless or materially diminish the enjoyment of the water 
by the others or affect its utilization by the proprietors above or 
below on the stream.' However, using any amount of water for 
domestic purposes, as, ordinary use in the home, watering cattle, 
and the like, is regarded as reasonable and permissible, although 
the stream is exhausted ; but the right to use for extraordinary 
purposes, such as manufacturing, is subject to the rule that the 
use by one must not materially interfere with the use by others.* 
When an upper owner drew off water to irrigate his land during 
the season when the water was most abimdant and the working 
of the mill of a lower owner was not impeded and there was no 
sensible diminution of the stream, it was held to be a reasonable 
use and that the lower owner had no legal groimd for com- 
plaint.' A temporary stoppage for manufacturing purposes 

> Birmingham v. Allen, 6 Ch. Div. 284. See on the right of sup- 
port in general. Note, 68 L. R. A. 673. 

< Buiroughs V. Saterlee, 67 la. 396. * See 3 Kent Com. 439-440. 

« See Miner v. Gilmour, 12 Moore P. C. 131, 156; Stein v. Burden, 
29 Ala. 127. 

• Embrey v. Owen, 6 Ex. 353. 
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has been allowed/ and fouling of the stream to a reasonable 
esctent when the inconvenience to the lower proprietors was not 
serious.^ On the other hand, in a case in which the detention of 
water for irrigating purposes resulted in damage to a lower 
owner, it was held to be, imder the circumstances, an unreason- 
able use and actionable.' It is not, however, necessary, in order 
to make the use of a stream luireasonable and actionable, that 
other riparian proprietors suffer actual damage. If the use is 
one that might imreasonably interfere with their enjoyment 
of the stream, it infringes their legal rights and they can main- 
tain actions, although they may not be at the time making any 
use of the stream or desiring to do so.^ 

The doctrine of some courts is that riparian rights belong to 
riparian land only and cannot be separated therefrom and used 
for the benefit of other land. Hence, a riparian owner cannot 
use water from the stream on non-riparian land or for any non- 
riparian purposes so as to interfere at all with lower owners. 
Hie reasonableness of the use is not a defence.^ Likewise, he 
cannot by assigning his rights separate them from the land or 
give a non-riparian owner any right to take water from the 
stream ^ or to bring an action against any third person for the 
improper use of the stream.^ In conflict with the foregoing 
view, other courts have held that a riparian proprietor can assign 
rights that he could lawfully exercise himself to one who is not a 
riparian owner and enable him to protect his right by law.^ 

Water not in a defined channel but percolating through the 
soil may lawfully be cut off and intercepted to any extent by 
the landowner in the course of digging and building operations 
in the use of his own land, when the interception is incidental to 

^ Pitts V. Lancaster Mills, 13 Meto. 156. 

• Snow V. P&rsons, 28 Vt. 459. 

' Sampson v. Hoddinott, 1 C. B. (n.s.) 590. 

« Blodgett V, Stone, 60 N. H. 167. See Harrop o. Hirst, L. R. 4 
Ex. 43. 

' Williams v. Wadsworth, 51 Comi. 277. 

• Gould V. Eaton, 117 Cal. 539. 

' Stockport Waterworks Co. v. Potter, 3 H. ft C. 300. 

• Hall V. Ionia, 38 Mich. 493 ; St. Anthony Falls Waterpower Co. 
V. Minneapolis, 41 Mimi. 270; Gillis v. Chase, 67 N. H. 161. 
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such operations. If it were not so, no one could safely dig in 
his own soil, for the whereabouts of such water cannot be 
known.^ On the other hand, percolating water may not, under 
the American dedsions,' be drown off by suction to be used for 
purposes unconnected with the land, if the result is to affect 
the supply on the neighboring land of other owners ' or to drain 
a stream fed by such water/ Percolating water may be col- 
lected and used on the land and, it seems, for any purpose and 
to any extent.' 

With respect to surface water not in a defined channel, the 
rule is that the landowner may divert it from reaching other 
land to which it would naturally flow, collect it, and use it for 
any purpose;^ and some courts permit anyone to ward off 
and prevent such surface water from coming on his land, whether 
by obstructions erected for other purposes ^ or by means em- 
ployed for the sole purpose of preventing the encroachment of 
the water,^ while other courts do not allow it, holding that the 
lower proprietor is bound, as by a burden upon his land, to 
receive such water naturally flowing from land above.* 

A nuisance has been defined in general terms as anything that 
works hurt, inconvenience, or damage. Nuisances are public, 

1 Aoton V. Blundell, 12 M. & W. 324. 

s English law contra, Chasemore v. Riohards, 7 H. L. C. 349. 

*Katz V. WaUdimhaw, 141 Cal. 116; ForbeU v. New York, 164 
N. Y. 522. See Lord Wensleydale's opinion in Chasemore v, Riohards, 
7 H. L. C. 349. 

• Smith V. Brooklyn, 160 N. Y. 367. 

• See dictum in Forbell v. New York, 164 N. Y. 522. 

• Broadbent v. Ramsbotham, 11 Ex. 602. 

T Barkley v, Wilcox, 86 N. Y. 140. * Bates v. Smith, 100 Mass. 181. 

• See Barkley v. Wilcox, 86 N. Y. 140 ; Notes, 20 L. R. A. (n.b.) 
155, 43 id. 792. 

Watbb Rights in Abid Rbqions. In the semi-arid regions of the 
western part of the United States the common law rales of riparian 
rights have been modified. A doctrine of prior appropriation prevails, 
by which an exclusive right to water flowing in a stream may be ao- 
quired by an actual appropriation, prior to others' use, of the water 
to a beneficial purpose. Where the water supply is scant the applioa- 
tion of the common law rules would prevent anyone from making a 
beneficial use of the water. See Union Mill and Mining Co. v. Da^ig* 
berg, 81 Fed. 73» 92. 
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affecting the general public, and private, done to the lands, 
tenements, or hereditaments of another.^ The nuisances here 
considered are those private ones that consist in the use of one's 
own land to the damage of some other landowner. Every 
landowner has a natural right not to be subjected to such a 
nuisance by another person's use of the latter's land. It is one 
of the natural rights that are classed among rights in the land of 
another because they impose restrictions, in favor of one man, 
upon another's use of his own land. 

A common form of such a nuisance is the conducting of manu- 
facturing operations that foul the atmosphere or cause a vibration 
of buildings or noise. Such effects may result merely in personal 
discomfort and annoyance to occupants of neighboring land or 
in a depreciation of the value of the latter or in both. As 
respects the question of the legal wrongfulness and liability 
for such consequences, a distinction is made between the two 
kinds, i.6., discomfort and annoyance on the one hand and 
depreciation in value on the other. With respect to the former, 
it is to be observed that, if mankind is to exist as an organized 
society and if industrial activities are to be carried on at all, the 
law must make a compromise between the individual's right to 
tranquillity and pure air and the community's interest in the 
development of industry; and the virgin beauties of nature 
must often inevitably give way before the encroachment of 
commercialism.^ The rule, therefore, is that every one must 
submit to some inconvenience; and, if the damage suffered is 
only personal discomfort and annoyance and effect on health, 
it is a defense to liability that the operations complained of are 
carried on in a place and manner reasonable for such acts, as, 
in the manufacturing portion of a city or a remote spot far from 
the habitations of men. The circumstances of the locality 

^ 3 Bla. Ck)m. 216. 

**'If some picturesque haven opens its arms to invite the oom- 
meroe of the world, it is not for this court to forbid the embrace, al- 
though the fruit of it should be the sights, and sounds, and smells of a 
common seaport and ship-building town, which would drive the 
Dryads and their masters from their ancient solitudes." Lord Justice 
James, in Salvin v. Coal Ck)., L. R. 9 Ch. 705, 709-710. 
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and of the nature of the operations are all considered and the 
question is made one of reasonableness in view of everything.^ 
On this principle, the question whether a stable is a nuisance 
is determined according to the nature of the locality, the way it is 
conducted, and the amount of inconvenience resulting from it.^ 
When, however, operations carried on by anyone on his land 
cause a depreciation in the value of another's property, the 
reasonableness of the place is not a defense. No one has a 
right, for his own profit or pleasure, to take away another's 
property. Hence, if one proprietor causes a nuisance that 
diminishes the value of his neighbor's land, the former must 
respond in damages for such direct material injury, however 
appropriate the locality may be for transacting such business.' 

PUBUC BIGHTS 

Eas^nents are private property rights, owned and to be ex- 
ercised by particular individuab. Analogous to them are certain 
fvUic figlUa of user in the land of an individual. They are 
frequently spoken of as easements belonging to the public; 
but they are not true easements, for they are rights in gross, 
not annexed to any dominant tenement.^ Moreover, they are 
open to use by all members of the public, and, as the indefinite 
and unorganized public cannot take a legal title to them,^ no 
one has a legal property interest in them. 

There are public rights in the use of land and of bodies of 
water. The most important of the former are highways. A 
highway is a passage, road, or street which every citizen has a 
right to use. The term includes all kinds of public ways, as, 
carriage ways, bridle ways, foot ways, bridges, canals.* Usually, 
the public right in a highway is only a right of user in the land 

^ Gflbert v. Showerman, 23 Mich. 448 ; Blomen o. N. Barstow Co., 
35 R. I. igg. 

s Doufi^lass 9. GreenviUe, 92 S. C. 374. 

*St. Helen's Smelting Ck). 9. Tipping, 11 H. L. C. 642; Hennessy 
V. Carmony, 50 N. J. £q. 616. 

« See Rangeley 9. Midland Ry. Co., L. R. 3 Ch. 306, 311. 

* Jones Easements, 1 422. * Bouvier. 
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of a private individual. It must, however, be noted that 
sometimes an incorporated public body, as, a city, acquires 
title to the land forming a highway, but there is no material 
difference in principle with respect to the extent of the rights of 
the public whether the ownership of the land is in the public or 
in the adjacent landowner or in some third person.^ 

Grenerally, the public has no right to use a highway for other 
purposes than as a way for passage. Thus, while cattle may be 
driven on it, there is no right to graze them there.^ The owner of 
the soil, that is, he who has the corporeal property interest in the 
land covered by the highway, is in a position analogous to the 
servient owner of a tenement subject to an easement and has a 
right to use the highway in any manner not inconsistent with 
its character as a public way. He is, therefore, entitled to the 
trees cut within its limits for the purpose of making the highway * 
and to herbage ^ and minerals ^ on and within it, if these mate- 
rials are not to be used by the authorities in the construction 
of the highway. The cases are in conflict on the question 
whether the authorities have a right to so use such materials.* 

If an establbhed highway is put to some new public use that 
is not within the scope of the purposes for which it was originally 
created, an additional burden is placed upon the land, and its 
owner must be compensated as for a taking of private property 
for public purposes. Ordinarily, a highway is appropriated 
at its creation to normal highway uses, and the test whether an 
additional burden has been imposed is whether the new use is 
for normal highway purposes. It has been held that the use of 
a city street for steam railroad tracks and trains is an additional 
biuden ^ but that a surface horse railway is not.^ 

^ Barney v. Keokuk, 94 U. S. 324, 340. 

* Staokpole v. Healy, 16 Mass. 33. 

* Makepeace v. Worden, 1 N. H. 16. 

* Woodruff V. Neal, 28 Conn. 166. 

» Higgins V. Reynolds, 31 N. Y. 151. 

* Baker v, Shephard, 24 N. H. 208 ; Tucker v. Eldred, 6 R. I. 404; 
Overman v. May, 35 la. 89 ; Felch v. Oilman, 22 Vt. 38. 

» Williams v. N. Y. Cent. R. R. Co., 16 N. Y. 97. The weight of 
authority is in accord. See Note, 36 L. R. A. (n.b.) 673, 698. 
I • Elliott V. Raikoad Co., 32 Conn. 579 ; Hiss v. Ry. Co., 52 Md. 242. 
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The most important public rights in waters are of navigation 
and fishing. By the Englbh common law, waters in which the 
tide ebbs and flows, and no others, were regarded as navigable, 
and land mider them belonged to the crown. Other water 
covered land was owned by individuals. This rule has been 
adopted in several of the United States but rejected in others 
on the ground that it is inapplicable to the great non-tidal 
rivers of this country. When the conmion law rule is not 
followed, land under waters that are navigable in fact, though 
non-tidal, belongs to the state.^ The public, however, has 
the right to navigate in all waters capable of being employed 
for the piupose, whether the land under the water belongs to an 
individual or the state ; ' but the public right to fish is confined 
to those waters covering land owned by the state.' At conmion 
law the title of the state to land imder tidal waters goes to the 
ordinary high water mark ; so that the public has the right to use 
the shore between the ordinary high and low water marks. In 
the United States the rights of abutting owners in the shore of 
waters covering land owned by the state, as to its use and as to 
the line to which their titles extend, vary considerably in the 
different States.^ 

SERVrrUDES 

The word servUude is a term adopted from the civil law to 
denominate, as applied to conmion law rights in the land of 
another, a burden laid upon one piece of land for the use and 
utility of another piece of land belonging to a different person.' 
The term servitude is often used, therefore, as referring to the 

^Middleton v. Pritohard, 3 Soam. 510; Albright v. Cortright, 64 
N. J. Law, 330 ; Carson v. Blazer, 2 Binn. 475 ; MoManus v, Car- 
miohael, 3 la. 1. 

I * 3 Kent Com. 411, 427 ; Lorman v. Benson, 8 Mioh. 18 ; Smith v. 
Rochester, 92 N. T. 463. 

I * See Bagott v. Orr, 2 B. & P. 472 ; Weston v. Sampson, 8 Cush. 
347; Smith v. Andrews, (1891) 2 Ch. Div. 678; 3 Kent Com. 418. 
€/. Willow River Club v. Wade, 100 Wise. 86. 

« See Shively v. Bowlby, 162 U. S. 1 ; Note, 2 Gray's Cases Prop,, 
2ded., 486. 

' See Bouvier. 
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burden of a profit H prendre, of an easement, or of a natural or 
public right. However, while the common law names just 
mentioned describe the right from the point of view of the dom- 
inant tenement or the persons who enjoy the right, the word 
servitude designates rather the correlative duty or burden of the 
servient tenement or land that must submit to the exercise of 
the right. 

TENURE, ESTATES, SEISIN, AND DISSEISIN OF INCORPOREAL REAL 

PROPERTY 

That kind of incorporeal real property that consists of a right 
to have possession of land that is now in the possession of 
another ^ is subject to the system of tenure. A right of entry 
arising on a disseisin, so far as it is an estate at all,^ is held by a 
tenure, as are also reversions and remainders in corporeal real 
property .' Possibility of reverter and escheat were originally 
features of tenure and when belonging to a mesne lord were held 
by him of his superior. The modem American possibility of 
reverter, however, seems to be entirely independent of tenure,* 
and the same is true of a right of entry for condition 
broken.^ 

On the other hand, incorporeal real property that is a right 
in gross to derive something of profit from or to have some 
privilege in the land of another while he retains possession 
thereof ^ is not the subject of tenure. A profit in gross, a rent 
charge, and public rights are not held of anyone, and the owner of 
such a right owes no services for it. Hence there is no escheat 
of such rights. They simply cease to exist if the owner dies 

> Chap. 10, Incorporeal Real Property. 

*See Chap. 11, Vested and Contingent Remainders; Winchester's 
Case, 3 Co. 1 a, 2 b ; Maitland, The Myst^y of Seisin, 2 Law Quart. 
Rev. 481, 3 Select Essays in Anglo-Amer. Legal Hist. 591, 599. 

* See Chap. 10, Reversionary Interests, Reversions and Remainders ; 
Chap. 11, Reversions and Remainders. 

« See Chap. 6, Determinable Estates ; Chap. 10, Possibility of Re- 
verter and Escheat. 

* Doe V. Bateman, 2 B. & Aid. 168. 

* See Chap. 12, Rights in the Land of Another. 
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without heirs.^ It must be noted, however, that they are often 
called tenements by a loose application of the word.' Rights 
in the land of another, appurtenant to real property that is 
itself held by tenure, as, rent service and easements and profits 
appurtenant, may be said to be held by tenure, but only as 
incidents of the dominant tenement to which they are annexed. 

Under the common law the doctrine of estates is applicable to 
all forms of real property. All incorporeal real property, there- 
fore, b owned in the various kinds of estates, whether or not it 
is held by tenure.' 

Although there cannot be a physical possession of incorporeal 
real property rights, yet the common law regarded them as 
things ^ and so far as possible treated them like corporeal real 
property. So, by analogy, the doctrine of sebin was applied 
to incorporeal things real.^ Rights appurtenant in the land of 
another follow the dominant tenement, and sebin of the latter 
b sufficient to ^ve sebin of the rights.' Of such rights when 
owned in gross, as, a profit in gross or a rent charge, seisin in deed 
b obtained by performing some appropriate act of ownership ; 
as, exercbing the profit, or receiving a payment of accrued rent,^ 
or accepting in name of seisin of the rent' a penny or other 
valuable thing from the tenant of the land charged with the 
rent. 

Rights of entry and reversionary rights and remainders after 
a freehold particular estate are from their very nature incapable 

I Co. litt. 296 a, n. 2. 

• Gray Perp., 3d ed., 43, n. 1. Cf. 2 Poll. & MaitL, 2d ed., 148. 

' C/. Chap. 2, Estates in General, remarks oonoeming estates in land 
where tennre has been aboUshed, and Chap. 12, Rights in the Land 
of Another. See Co. Litt. 4 a (fee simple), 20 a (fee tail) ; Cruise Dig. 
Tit. XXVIII, o. 2, § 5 (for life, pur autre vie, and for years, in rent 
charge) ; 1 Pres. Est. 7 ; Will. Real Prop., 20th ed., 423, 428 ; Fitz- 
gerald V. Firbank, (1897) 2 Ch. Div. 96 (estate for years in a right of 
fishery). 

« See 2 Poll. & MaitL, 2d ed., 124, 148. 

• Lit. Ten. §§ 235, 585 ; Co. Litt. 15 b, 160 a ; 3 Holdsworth Hist 
Eng. Law* 85. 

• Co. litt. 15 b, n. 1. 

7 Challis Real Prop., 3d ed., 233 ; 2 PoU. A Maitl., 2d ed., 140. 

• lit. Ten. § 235 ; Co. litt. 160 a. 
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of even a theoretical possession^ being, not incorporeal entities 
like rents and profits in gross, but postponed rights to the 
possession in the future of some corporeal or incorporeal entity* 
Hence, the true doctrine seems to be that no technical seisin 
could be had of them as such. However, the exercise of acts of 
ownership of the interest, as, by granting a lease for life to take 
effect out of the reversion or remainder, is equivalent to the 
acquisition of seisin for purposes for which seisin is material.^ 
Reversioners or remaindermen are often spoken of as being 
"seised in reversion" or "in remainder" ; but this seems to be 
either a reference to such an act of ownership or a loose use of 
seisin in a sense about equivalent to ownei^p.^ A freehold 
reversioner or remainderman after a particular estate for years 
has seisin, not of the incorporeal reversion or remainder, but of 
the property itself in whidi the reversion or remainder exists ; 
but this is because such an interest is not a true technical rever- 
sion or remainder but a freehold in possession subject to the 
term of years.* 

Of anything of which there can be a seisin there can be also a 
disseisin. Therefore, an interference with the enjoyment of a 
rent or profit k prendre is a disseisin of the right, and in former 
times the feudal remedies for a disseisin were applicable.^ 

1 See Challis Real Prop., 3d ed., 233-234, n. ; Watkins DescentB, 
85, 110. 

* See 1 Reeves Real Prop. 380, n. 3. 

* Chftp. 10, Reversions and Remainders. 

« See 3 Holdsworth Hist. Eng. Law, 86, 130 ; 2 Poll. & MaitL, 2d 
ed., 39, 126, 140; 3 Harv. Law Rev. 114. 



CHAPTER XIV 

CREATION AND TRANSFER OF INCORPOREAL REAL 

PROPERTY 

The way in which rights of entry, reversionary interests, 
and remainders are created has been explained in connection 
with the discussion of those forms of incorporeal realty.^ There 
remains to be considered the manner of creating rights in the 
land of another.* They are natmul or conventional, and 
conventional rights in the land of another are themselves either 
private or public. With respect to their creation, they may 
be most conveniently treated in that order. 

CREATION OF NATURAL RIGHTS 

As natural rights always accompany the ownership of land a^ 
regularly incident thereto, they do not have to be created by any 
act of the owners of the different parcels of land concerned. The 
rights exist mutually between any pieces of land under different 
owners and arise immediately upon severance of the ownership 
of the land, however minutely divided.' 

CREATION OF PRIVATE CONVENTIONAL RIGHTS IN THE LAND OF 

ANOTHER 

There are differences, inherent in the nature of the two forms 
of property, between the creation of estates in corporeal and in 
incorporeal real property. Since the Statute of Quia Emptores 
no new estate in fee simple can be created in a corporeal tene- 



1 Chap. 6, Estates on Condition ; Chap. 9, Disseisin ; Chap. 10. 

* Chaps. 12, 13. 

* Shury v. Piggot, 3 Bulst. 330, and see, in general, authorities cited 
In Chap. 13, Natural Rights. 
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menti except by the state. As, however, rights in the land of 
another are not affected by that statute and from their very 
nature must originate in the act of the owner of the servient 
tenement, a new estate in fee simple can be created in such a 
right. There was also a necessary difference in the means em- 
ployed at common law to create estates in corporeal and in 
incorporeal real property. If it was corporeal, that is to say, 
anj^ing of which livery could be made, a feoffment was 
required, with some exceptions immateriahto the present pur- 
pose.^ If the estate to be created was in incorporeal real prop- 
erty, obviously there could be no feoffment because there was 
no corporeal thing of which livery could be made. The law, 
therefore, required and still requires, with two exceptions to be 
noted, the creation of all estates in private conventional rights 
in the land of another to be by deed^ that is, a written instrument 
under seal. Even if the estate is one for years, as, a rig^t of 
fishery leased for a term of years, it has to be created by deed.* 
One of the exceptions above referred to is the creation of rent 
service and other feudal services. As they were incident to the 
reversion, they could be created by reservation • in any kind of 
conveyance, although without deed, that was sufficient to 
create a particular estate and leave a reversion.^ This still 
remains true of rent service. The other exception is the 
acquisition of rights in the land of another by user, for a period 
of time, without the permission of the owner of the land, a topic 
considered in a later chapter.* 

When incorporeal real property is created by deed, the deed 
employed is one technically known as a deed of grant or a grcmi. 
He who makes it is grantor; he who receives it is grantee. At 
common law corporeal real property was said to lie in livery 
and incorporeal in grant.^ The operative words conunonly 
used ^ are '" give and grant ",® as in a feoffment.' The meaning 

^ Chap. 9, Conye3^noe of Freehold Estates. 

* Somerset v. Fogwell, 5 B. & C. 875. > Chap. 12, Rents. 

« lit. Ten. §§ 214-215; Com. Dig., Rent, B. 1 ; Chap. 12, Rents. 
» See Chap. 17. • Co. Litt. 9 a. 

' The precise words are not necessary. Shep. Touch. 231. 

• 2 Bla. Com. 317. • See page 143. 
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of the word grant has been extended as a general term to 
designate not only the technical common law grant but also 
the creating and transfer of real property by any kind of 
conveyance, as, feoffment, gift, lease, and modem deeds of con- 
veyance ; and the word will be hereafter used in both senses 
in the present work. 

Any estate, including reversions and remainders, known to 
the law can be created in incorporeal realty by grant. The 
rules applicable to conveyances of corporeal real property that 
concern the manner of the limitation of estates, the necessity 
for the use of words of inheritance and of procreation to create 
fee simple and fee tail estates, and the construction of the 
language employed in determining what estates are created 
apply equally to grants of incorporeal property.^ With respect, 
however, to freehold estates to begin in the future, it must be 
noted that the existence of a right in the land of another does 
not affect the seisin. The creation of a future freehold estate 
m such a right does not, therefore, place the seisin in abeyance* 
Hence, new freehold estates in such rights may be freely created 
to take effect at some future time.* 

EXPRESS GRANT 

The normal grant creating a rent charge, profit i prendre, 
or easement is an express grant describing in appropriate terms 
the right granted and properly limiting the estates intended to be 
created. A typical instance is the grant of a profit in gross in 
the grantor's land. An express grant of a right in the land of 
another may be included in a conveyance of land when the 
latter is made by deed, which is the method of transfer of land 
universally employed at the present time.' Thus, A, owning 
a tract of land, may convey by deed part of his land to B and 
at the same time grant, as appurtenant to the premises con- 
veyed, an easement of way over the grantor's remaining land, 
describing the way and the purposes for which it may be used. 

^ Co. litt. 9 a, b. * See Throckmorton v. Traoy, Plowd. 145, 156. 

s Chaps. 19, 20. 
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EXPRESS RESERVATION AND EXCEPTION 

A technical reservation is the creation, in a thing conv^ed, 
of a right that had no prior existence, by means of a clause 
inserted in the instrument of conveyance. A reservation 
must be to the grantor himself and can be of only a new thing 
issuing or coming out of the property conveyed and not a 
part of the latter.^ It is, therefore, properly applicable to the 
creation of feudal services and all kinds of rents ^ but of no 
other rights in the land of another.' Profits and easements 
cannot be created by a reservation, because they do not issue 
from the land. 

Furthermore, neither rents, profits, nor easements can be 
created by an exception, strictly speaking. An exception is the 
exclusion, from the effect of the grant, of some part of the thing 
granted that would, but for the exception, be included in the 
description thereof. A reservation creates a new incorporeal 
thing issuing out of the thing granted ; an exception shuts out 
from the operation of the conveyance something that is, there- 
fore, never granted at all. Thus, if A conveys a lot, reserving 
an annual rent, he parts with the land and gets a newly created 
incorporeal property interest. If he conveys the lot by a 
description including the whole lot but adds "excepting a strip 
of land ten feet wide across the west end thereof", he has 
never granted the strip. The exception is really part of the 
description of the property conveyed. No right in the land of 
another can properly be the subject of an exception because one 
cannot have such a right in his own property, and it, therefore, 
cannot be a part of tlie grantor's property retained by him at 
the time of the transfer. When the right comes into existence 
it is a new thing then created and necessarily is created by him 
who is the owner of the land at that time. The result is that, 
while a rent can be reserved on a grant of the land from which 

1 Shep. Touch. 80. Cf. Chap. 12, Rents. 

' Rents seek and charge, as well as rent service, can be technically 
reserved. Lit. Ten. § 217 ; Ck>. litt. 143 b. See Chap. 12, Rents. 
* Doe V. Look, 2 A. & E. 705. 
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it is to issue/ profits and easements can be created by neither 
reservation nor exception. 

However, if a grantor of land attempts in his deed to reserve 
in the land conveyed a profit or easement and the deed is 
executed by both parties to it, the clause, in form a reservation, 
can operate as an express grant of the incorporeal right back 
from the grantee of the land to his grantor ; so that the grantee 
of the land is the grantor of the right and the grantor of the 
land is the grantee of the right. The English courts regularly 
give this efiPect to a clause of reservation in a deed of land when 
both parties execute it,' but only upon the ground of its being 
executed by the grantee of the land, which is the usual practice 
in England. In the United States, on a conveyance of land, 
the grantee seldom executes the deed. Hence, the theory upon 
which the English courts rely will not avail. Nevertheless, the 
courts, in view of the general American practice, hold that the 
acceptance of a deed conveying land and containing a clause 
expressly undertaking to create a profit or easement therein is 
sufficient to accomplish the purpose. It is immaterial whether 
the clause is in form a reservation or an exception. If the 
intent is to create the servitude for the benefit of the grantor, 
that intention will be given effect by force of the acceptance of 
the deed,' although in strictness there is neither a grant, reserva^ 
tion, nor exception. 

Some of the cases go on the theory that an express reservation 
or exception is to be construed and operates as a grant back 
because the acceptance of the deed by the grantee of the land 
is equivalent to his executing it. Applying that theory logi- 
cally, they hold that, if it is sought to make the right one in fee, 
the rule requiring words of inheritance to pass a fee simple is 
applicable. Hence, the reservation or exception must be ''to 

1 Braunstein v. Black, 5 Penn. (DeL) 300. See M'Murphy v, Minot, 
4 N. H. 251. 

* Wiokhun v. Hawker, 7 M. A W. 63 ; Durham R. R. Co. v. Walker, 
2 Q. B. 940, 967. 

* Easements, Bowen v, Connor, 6 Cush. 132 ; Emerson v. Mooney» 
50 N.H. 315. Reservation of profit. Rich v, Zeilsdorff , 22 Wise. 519 ; 
Note, 20 L. R. A. 631. 
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myself and my heirs " or to the grantor '' and his heirs." If it is 
simply ''to myself" or to the grantor, only a life estate is 
created.^ Other decisions hold that whether "reserve" or 
''except" is used the right can be regarded as one expressly 
created by the grantor of the land for himself, immediately 
before he conveys and while he is in occupation and use of the 
land, and, so, the right is to be treated as a thing that can be 
excepted. The clause is construed as one of exception which- 
ever word is used, and thus the right is regarded as something re* 
tained by the grantor of the land instead of being granted back 
to him. Hence, no words of inheritance are necessary to make 
it a right in fee. The grantor simply remains, as he was 
immediately before the transfer, owner of the right in fee simple.' 
This theory by which a servitude thus created is considered an 
exception is questionable on principle. Where the common law 
rule requiring words of inheritance to pass a fee simple has been 
abolished, they would not, on either theory, be necessary for 
the reservation of a right in fee simple in the land of another.' 



BEFERENCE TO PREVIOUS USE 

An express grant or reservation normally would describe in 
specific terms the right intended to be created ; but under some 
circumstances it will be sufficiently designated by some such 
words as "all profits and easements usually occupied and 

1 Ashcrof t V. Eastern R. R. Co., 126 Mass. 196 ; Kister v. Reeser, 
98 Pa. St. 1. 

« Winthrop v. Fairbanks, 41 Me. 307 ; Chappell v, N. Y. N. H. & 
H. R. R. Co., 62 Conn. 195. So, in Dee v. King, 77 Vt. 230, whenthe 
easement was a quasi one, it was treated as a thing in being and the 
subject of an exception. 

It is sometimes said that, while words of inheritance are not neces- 
sary when the right is appurtenant, they are when it is in gross. See 
Reeves Real Prop. § 137 ; Note, 20 L. R. A. 631, 635. The cases do not 
seem to justify this distinction except by way of dicta. See Note, 
L. R. A., supra, and authorities cited. Except as concerns profits, the 
question is not of importance in most jurisdictions, for generally there 
oannot be an easement in gross in fee. See page 197. 

• Earmuller v. Krotz, 18 la. 352. 
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enjoyed" with or over the land conveyed.* This applies when 
the grantor, before the grant, has been in fact using one portioa 
of his premises as a servient tenement for the benefit of another 
portion as a dominant tenement. It does not, of com^, con- 
stitute a true servitude before the severance, because one 
cannot have a profit or easement in his own land, but it is a 
user of one portion for the benefit of another portion, which 
would have constituted a profit or easement if the two portions 
had been owned by different persons and the dominant owner 
had had the legal right to so use the servient premises. Such 
users when established by the common owner of both portions 
are often termed quasi profits or easements. It is not, however, 
even a quasi servitude if the user is not for the benefit of the 
dominant portion as such but is made merely for the owner's 
own convenience as conmion owner of both portions, a personal 
convenience that will cease when a severance occurs.* 

The words in the conveyance mentionmg the profits and 
easements are construed to refer to the quasi servitudes and 
constitute an express grant or reservation of the rights under 
that description. The question whether the doctrine applies to 
a particular case is simply one of construction of the language, 
whether the description was meant to include the quasi rights.' 
General phrases, such as '' rights, profits, easements, and appurte- 
nances" or'' rights appertaining and belonging", do not show 
such an intention. They are taken to refer to already legally 
existing appurtenant profits or easements in the land of some 
other person.* 

IMPLIED GRANT AND RESERVATION 

A grant or reservation of an easement in connection with a 
conveyance of part of a grantor's land may sometimes be 

1 Bradshaw v. Eyre, Cro. Eliz. 570 ; Kay t;. Oxley, L. R. 10 Q. B. 
360. The authorities are cases of grants, but the applioation of the 
principle cannot be questioned. 

* E,g., Bradshaw p. Eyre, Cro. Eliz. 570 ; Parsons v. Johnson, 68 
N. Y. 62. 

» Bayley v. Great Western Ry., 26 Ch. Div. 434, 455--156. 

^ Saundeys v. Oliff, Moore, 467 ; Worthington t;. Gimson, 2 E. & 
E. 618; Bonelli v. Blakemore, 66 Miss. 136; Gale E., 8th ed., 87-88. 
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• 

implied in the absence of express words. The doctrine is most 
readily invoked in connection with easements of necessity. 
This term is applied to easements that are strictly necessary to 
the enjoyment of the dominant tenement. The principal and, 
perhaps, only true illustration is a way of necessity. If the 
owner of land grants a portion of it entirely surroimded by his 
remaining land, or by the latter and the land of third persons, 
over which there is no right of way to the granted premises, 
an easement of way is a necessity to the enjoyment of the latter. 
Hence, such an easement of way across the grantor's remaining 
land to the land conveyed is impliedly granted, although 
there is no mention of it in the deed. It is a result of the 
presumed intention of the parties. On the same principle, if 
the landlocked portion is retained by the grantor and the 
surrounding land conveyed, a way of necessity is impliedly 
reserved.^ 

Easements strictly necessary are impliedly both granted and 
reserved. Easements, also, that are not necessary but only 
highly convenient are sometimes created by implication on 
severance of the land of a common owner; but in this latter 
kind of cases there is a distinction between implied grant and 
implied reservation. When the owner of land has established 
tiiereon a quasi easement that is continuous^ and apparent 
and very highly convenient to the use of the dominant portion 
and he conveys the latter, retaining the servient portion, the 
quasi easement is converted by implied grant into a legal 
easement appurtenant, although the deed contains no reference 
to the servitude. The doctrine rests upon the supposed inten- 
tion of the parties as gathered from the condition of the property, 
which must be such that the parties can be supposed to have 
contemplated and intended that the user already established 
should be continued. The quasi easement must, therefore, 

^ Clarke v. Cogge, Cro. Jao. 170 ; Packer v. Welsted, 2 Sid. 39, 111 ; 
Collins r. Prentice, 15 Conn. 39. There is no way of necessity if the 
grantee agrees not to claim it, and an oral agreement to that effect 
may be shown. Golden v. Rupard, 80 S. W. (Ky.) 162. Ewert v. 
Burtis, 12 Atl. (N. J.) 893. 

* Chap. 13, Easements. 
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be continuous and apparent. By apparent is meant that it is 
discoverable by signs on inspection of the property. So, when 
the common owner of two adjoining lots constructed a building 
with the wall on the dividing line and on the outside of the wall 
a projection about eight inches thick, caused by chinmey flues, 
and later sold the building and the lot on which it stood, the 
grantee was held to have an implied grant of an easement to 
maintain the projection on the other lot.^ In that case the 
projection was plainly apparent on the most casual inspection ; 
but a quasi easement will also be apparent if there are cir- 
cumstances that would reasonably lead an intending purchaser, 
on inspection of the premises, to ascertain whether a user in the 
nature of an easement had been in fact established ; as, when a 
pump on one part of the property was supplied from a well 
on another part, both well and pipes being concealed from view. 
The existence of the visible pump would naturally lead to 
inquiry as to the source of its water supply.^ 

The requirement that the easement be continuous does not 
mean that literally no act of man is ever required for the con- 
tinued enjoyment of the easement after it is once established. 
It may be continuous even if the subject matter of it is an 
artificial structure that needs occasional attention, as, for 
repairs. So, the easements to maintain the projection on the 
wall and the pipes supplying the pump, in the foregoing cases, 
or an easement to maintain an artificial channel to conduct 
water or a dam to impound it would all be continuous ; and it 
has been held that an easement to receive a flow of water forced 
from a spring up to a higher level on the dominant tenement by 
a hydraulic ram situated on the servient tenement was con- 
tinuous, notwithstanding that the ram must receive occasional 
attention to keep it in working condition.' A discontinuous 
easement, therefore, is one whose enjoyment depends upon an 
actual interference of man at each time of enjoyment. The 
typical illustration of a discontinuous easement is an ordinary 

^ Ingals V, Plamondon, 75 III. 118. 

* Larsen v, Peterson, 53 N. J. Eq. 88. 

• Toothe V. Bryoe, 50 N. J. Eq. 589. 
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right of way.^ A way may, however, be deemed continuous if 
it b a "fonned'^ way; as, when a narrow lane was laid out 
as a private way and boimded by walls with gates giving access 
to the premises, the easement of way through the lane was held 
to be continuous and apparent and impliedly granted on sever- 
ance.' Although the actual enjoyment of the easement was 
discontinuous, the artificial condition of the way, making it 
conveniently adapted for use as a way, was continuous and 
apparent, and so the case was within liie principle of the rule 
on implied grants. There is also some authority reaching the 
same result by rejecting the requirement of oontinuousness and 
holding it to be enough if the easement is apparent and designed 
to be permanent.' 

To be impliedly granted on severance of the property a quasi 
easement must be a matter of importance to the dominant 
owner. There is much imcertainty in the cases on this point 
and no clear test. Sometimes it is said that the easement must 
be necessary or essential to the proper or beneficial enjoyment 
of the dominant tenement.^ Other cases have stated that the 
necessity required is ''a reasonable, not an absolute, one";* 
or that the easement need not be really necessary, that it is 
sufficient if it is highly convenient and beneficial.* It is evident 
from the facts of the decisions that the easement need not be 
"necessary" in the sense of the strict necessity of ways of 
necessity. Notwithstanding the use of the word necessary, it 
seems that by the general rule all that is required is that the 
enjoyment of the easement be a matter of decidedly beneficial 
value or convenience to the grantee; and it is impossible to 
lay down any more precise rule.'^ 

1 Polden V, Bastard, L. R. 1 Q. B. 156. 
s Brown v. Alabaster, 37 Ch. Div. 490. 

* Baker v. Rioe,56 Ohio St. 463 ; Gknnan Saving & L. Soo. o. Gordon, 
54 Ore. 147. C/. liquid Carbonic Co. v. Wallace, 219 Pa. St. 457. 
SometimeB "continuous" and "apparent" are used as synonymous, 
Fetters v. Humphreys, 18 N. J. Eq. 260, 262. 

« Jarvis v. Seele Milling Co., 173 111. 192 ; Kelly v. Dunning, 43 N. J. 
Eq. 62 ; Spencer v. Kilmer, 151 N. T. 390. 

• Paine v. Chandler, 134 N. T. 385. • Cihak v. Klekr, 117 111. 643. 
, ' See Toothe v. Bryce, 50 N. J. Eq. 589. 
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The law concerning the implied reservation of easements is 
not as uniform as that in respect to their implied grant. Ways 
of necessity are everywhere conceded to be impliedly reserved. 
There is, also, a class of easements that, it seems, would be 
recognized by all courts as impliedly reserved and granted at 
the same time. When on the severance of property there is an 
apparent and continuous quasi easement of a kind that is un- 
pliedly granted and the benefit and burden belong mutually to 
each part, the easement is impliedly reserved as well as granted, 
as a result of its reciprocal nature. Examples occur when a 
part of a building is conveyed leaving each portion dependent 
upon the other for support,^ or the building is divided by a line 
running through a common stairway.^ A reciprocal easement 
of support or for the use of the stairway is created by implication. 

Such quasi easements, however, as are not reciprocal or 
strictly necessary but are yet very highly convenient and, hence, 
would be impliedly granted are, by the better opinion, held not 
to be impliedly reserved. The matter was at one time the 
subject of considerable controversy in the English courts and 
some of the earlier cases recognized the reservation by implica* 
tion of easements on the same principles and imder the same 
circumstances in which they would be impliedly granted.' 
This doctrine has now been repudiated in England on the 
ground that a grantor cannot so derogate from his own grant 
as to impose on the servient tenement a servitude not mentioned 
in the deed and not reciprocal or strictly necessary.* The 
weight of American authority is in accord with the settled 
later English view and makes a distinction between the implied 
grant and the implied reservation of easements, confining the 
latter to easements that are strictly necessary or at any rate 
reciprocal. There are, however, a number of courts that reject 

1 Richards v. Rose, 9 Ex. 218. See Russell v. Watts, 25 Ch. Div. 
559, 573 ; Sqow v. Pulitzer, 142 N. T. 263 ; Reeves Real Prop. ( 142 ; 
1 Tiffany Real Prop. 711-712. Cf. Adamis o. Marshall, 138 Mass. 
228. 

sMorrison v. King, 62 HI. 30. 

< Pyer 0. Carter, 1 H. A N. 916. 

« Wheeldon v. Burrows, 12 Ch. Div. 31 ; Gale E., 8th ed., 167, n. 



224 THE LAW OF REAL PBOPEBTT 

this distinction and allow the implied reservation of an ease- 
ment whenever it is of a kind that would be impliedly 
granted.^ 

If the owner of property establishes quasi easements that are 
neither reciprocal nor strictly necessary but are yet of a sort 
that would be impliedly granted if the dominant portion alone 
were conveyed, and then there is a simultaneous conveyance of 
the two portions to different persons by a partition ' or devise ' 
or by deeds,^ it is the more conmion view that the rule that a 
man cannot derogate from his own grant does not apply ^ and 
that such easements are created by implication in favor of the 
dominant tenement/ 

Lastly, it should be noted that by the overwhelming weight 
of American authority there is no implication of easements of 
light and aur, because it is not compatible with our conditions/ 
although such easements are implied in England ; ^ and, further, 
that the principles upon which apparent and continuous quasi 
easements are converted by implication into l^gal servitudes can 
have no application to profits i prendre. 

^ See Jones Easements, SS 136, n., 141, n. ; Reeves Real Prop. § 141 ; 
Note, 26 L. R. A. (n.b.) 315, 333, 375. 

* Morrison v. King, 62 lU. 30 ; Qreer v. Van Meter, 54 N. J. Eq. 
270. 

* PhiUips V. Low, (1892) 1 Ch. Div. 47. 

« Allen V. Taylor, 16 Ch. Div. 355 ; Henry v. Kooh, 80 Ey. 391. 

* Larsen v. Peterson, 53 N. J. Eq. 88. 

* CorUra, Whyte v. Builders Lei^e, 164 N. Y. 429. See Johnson 
V. Jordan, 2 Meto. 234. 

* Mullen V. Strieker, 19 Ohio St. 135 ; Note, 26 L. R. A. (n.b.) 315, 371. 
Contra, Janes v. Jenkins, 34 Md. 1 ; Qreer v. Van Meter, 54 N. J. Eq. 
270. There are also in some oases dicta to the effect that the ixnpU- 
oation of easements of light and air will be allowed when they are a 
real necessity. Robinson v. Clapp, 65 Conn. 365 ; Turner v. Thompson, 
58 Qa. 268 ; White v. Bradley, 66 Me. 254 ; Rennyson's Appeal, 94 
Pa. St. 147 ; Powell v. Sims, 5 W. Va. 1. Rights to light and air are 
frequently implied in a lease for years when diey would not be on a 
grant in fee. Doyle v. Lord, 64 N. T. 432 ; Case v. Minot, 158 Mass. 
577. C/. Keating v. Springer, 146 111. 481. 

* Allen V. Taylor, 16 Ch. Div. 355. 
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CBEATION OF PXJBUC CONVENTIONAL RIGHTS IN THE LAND OF 

ANOTHER 

Public rights, of the nature of servitudes, in the land of 
another cannot be granted to the indefinite and imorganized 
public, because there is no grantee to take the legal title.^ The 
method of creating them employed at common law is known as a 
dedication. It is the devotion of the land to public purposes 
and b most commonly employed in respect to highways, but 
the doctrine is. equally applicable in the United States ^ to 
public parks, squares or commons,' and schools ^ and has also 
been extended to churches ^ and cemeteries.* 

The owner of the land makes the dedication by doing some 
act indicating an intention to devote the land to public use. A 
dedication can be established in any way by which an intention 
can be manifested, provided it is clearly shown ; as, by state- 
ments in a deed ^ or will • or written agreement • or by desig- 
nating land on a map as a highway or actually laying it out as 
such.^ Even if the owner has no real intention to make a 
dedication, he may by his conduct indicate that he dedicates 
his land and be estopped to deny it." 

Probably the weight of authority holds a dedication revocable 

^ Chap. 13, Publio Rights. 

s In England it has been applied to highways only. 

s Cincinnati v. White, 6 Pet. 431. 

« Carpenteria School District v. Heath, 56 Cal. 478. 

• Beatty v. Kurtz, 2 Pet. 566. 

• Hunter v. Trustees, 6 Hill, 407. The dedication may be made for 
specially limited public purposes ; as, subject to the owner's right to 
plow the soil at seasons, Mercer v. V^oodgate, L. R. 5 Q. B. 26, or a 
way to be used by the public at certain seasons only. Hughes tr. 
Bingham, 135 N. T. 347. 

» Mayo V. Wood, 50 Cal. 171. 

• Wickliffe v. Magruder, 13 S. W. (Ky.) 523. 

• Plumb t;. City of Grand Rapids, 81 Mich. 381. 

!• See Irwin v. Dixion, 9 How. 10, 31 ; Beatty v. Kurtz, 2 Pet. 566 ; 
Cincinnati v. White, 6 Pet. 431 ; Jones Easements, § 430, n. 

"Forney v, Calhoun County, 84 Ala. 215. However, mere pas- 
sive acquiescence in the use of land by the public is only evidence of an 
intention to dedicate and not per se a dedication. Tucker v. Conrad» 
103 Ind. 349. 
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by the owner until it is accepted.^ By some courts when the 
use is beneficial to the public, acceptance is presumed ; ^ and 
some hold that when the owner makes a dedication complete 
on his part he cannot retract it, and the public can accept and 
use the land whenever convenience requires.* It is, however, 
the general rule that the dedication must be accepted to impose 
responsibility for care and maintenance on the public authori- 
ties.* There is an acceptance if the intention of the public 
to avail itself of the dedication is clearly manifested by formal^ 
act of the public authorities, or informally by their assuming 
the care of the property,* or by the use of the land by the public 
for such a length of time that the public acconmiodation and 
private rights might be materiaUy affected by an interruption 
of the enjoyment J 

In a number of the States there are statutes providing for 
making dedications in a particular manner, usually by the 
recording in a public office of maps with the streets, parks, or 
other public places marked on them. In some States the 
effect of a statutory dedication is to pass title to the land itself 
and not merely a right to use. However, even where there are 
such statutes there may still be a conmion law dedication.^ 

Public rights are frequently acquired by condemnation, a 
statutory proceeding by whidi private property is taken for 
public purposes and payment made to the owner. 

Public rights in water are not conventional and are enjoyed 
by all members of the public as a general common law right. 

^ Holdane v. Trustees of Cold Spring, 21 N. Y. 474. See oases dted 
Sn Jones Easements, § 440, n. ; Tiffany Real Plrop. § 423, n. 
« Guthrie i;. New Haven, 31 Conn. 308. 

• Trustees of M. E. Church v. Hoboken, 33 N. J. Law, 13. 

^ Ogle V. Ctmiberland, 90 Md. 50 ; Booraem v. Ry. Co., 39 N. J. 
£q. 465; Note, 20 L. R. A. (n.s.) 513, 558. 

• State 9. Elizabeth, 35 N. J. Law, 359. 

• Lake View v. Lebahn, 120 lU. 92. 
' Cincinnati v. White, 6 Pet. 431. 

• Banks v. Ogden, 2 WalL 57. 
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TRANSFER OF INCORPOREAL REAL PROPERTT AFTER CREATION 

Conveyances of incorporeal real property may be to a 
stranger, that is, one who has no property interest in the land 
that is subject to the right, or there may be a conveyance of a 
reversion or remainder to one who already has some estate in 
possession, reversion, or remainder in the land ; and at common 
law a difiPerent form of conveyance is appropriate to each case. 
Transfers to strangers will be considered first. 

Those forms of incorporeal real property that are rights in 
the land of another and are legally appurtenant to a dominant 
tenement, namely, profits & prendre appurtenant and ease- 
ments, attach to the dominant tenement as appurtenances 
thereto as soon as they have been created. Thereafter they 
pass along with the dominant tenement on a grant of the latter, 
although no reference is made to them or to appurtenances in 
general.^ Even a disseisor of the dominant tenement has them 
as annexed to the land.' Natural rights, of course, are incident 
to land in whosesoever hands it may be. 

With respect to the forms of incorporeal real property that 
are owned in gross, public rights, from their nature, are not 
transferable, and rights of entry and possibilities of reverter, 
although inheritable, are not at common law assignable to 
strangers. In so far as rights of entry for condition broken are 
made assignable by the statute of Henry VIII, they pass along 
with the reversion to which they are attached.' Contingent 
remainders could not at common law be assigned to strangers,^ 
but were inheritable if the interest was one of inheritance,* and, 
when descendible, could be devised.^ 

The reversionary interest of an overlord from whom land is 

I Shep. Touch. 89 ; Kent 0. Waite, 10 Pick. 138. 

* See Co. Ldtt. 307 a ; NoreroBS v, James, 140 Mass. 188. 

* Chap. 6, Determinable Estates, Estates on Condition; Chap. 10, 
Bights of Entry, Possibility of Reverter and Escheat; Chap. 23, 
Covenants Running with the Land. 

* Will. Real Prop., 20th ed., 357 ; except by fine or estoppel. Feame 
Rem. 365. It seems that an assignment of a contingent remainder 
would be carried out in equity. Id, 551. 

* Feame Rem. 364. * Feame Rem. 548, n. f . 
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held in fee simple, with the right of escheat as an incident 
thereto ; ^ reversions, with the rent service incident to them ; 
vested remainders ; rents alone without a reversion ; profits d. 
prendre in gross; and, in those few jurisdictions where they 
can exist, easements in gross, are all,^ after they have been 
created, inheritable and freely assignable and devisable ta 
strangers. 

The common law method of conveying to strangers incor- 
poreal real property owned in gross, of every assignable kind, 
when not done by devise or descent, is by a deed of grant in its 
technical common law meaning.' Just as rights in the land of 
another cannot be created by livery of seisin, so, for the same 
reasons, no form of incorporeal real property owned in gross> 
having come into existence, can be transferred by feoffment. 
All must be conveyed by deed. This is as true of reversions and 
remainders, after they have been created, as it is of rents and 
profits, although the former species of interest can be originally 
created by feoffment ; ^ with the single exception that a rever- 
sioner or remainderman after a term for years, having seisin, 
can also convey by feoffment if he obtains the consent of the 
particular tenant.' Likewise, leases for years of a thing that 
lies in grant cannot be assigned without deed.' As a transfer 
of corporeal realty required transmutation of possession and & 
grant conveyed only incorporeal rights, it was impossible at 
common law to convey a freehold estate in corporeal realty of 
which no livery was possible, as, an unopened vein of coat* 
separate from the land in which it lay.^ 

The same common law rules concerning the manner of the 
limitation of estates that govern feoffments and grants creating 

' Shep. Touch. 253, 438-439 ; 1 Poll. & Maitl., 2d ed., 346^^348 ; 2 
id. 93, 128. See Delacherois v, Delacherois, 11 H. L. C. 62, 90-91. 

' Chap. 12, Rents, Profits k Prendre ; Chap. 13, Easements, pa^ 
197, n. 3 ; Chap. 10, Reversions and Remainders. 

' Supra, Creation of Private Conventional Rights in the Land of 
Another. 

« Shep. Touch. 230. * Co. litt. 48 b, n. 8. 

• Co. Ldtt. 85 a ; page 214, n. 2. 

^See Challis Real Ptop., 3d ed., 58. This was, doubtleBS, the 
reason for the practice of granting profits to take coal. 
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new incorporeal rights in the land of another apply to grants 
conveying mcorporeal real property already in existence;^ 
but in one important respect a grant of existing incorporeal 
real property differs from a grant creating a new right in the 
land of another. While the latter can be made to create a 
freehold estate to begin at some f utm« time after the grant is 
made, no transfer of any freehold estate in incorporeal realty 
can, at conmion law^ be nuule to take effect in the futm«, the 
same rule being applicable to such conveyances as to feoff- 
ments.' On the other hand, the operation of any technical 
grant differs from that of a feoffment in that a grant is ''inno- 
cent", that is, a grant has no such operation as a feoffment 
to pass a tortious estate. However large may be the terms of 
a grant, it passes no more interest than the grantor has, and a 
grant can, therefore, never operate as a forfeiture.' 

To the lawyers of the early common law period it seemed that 
to convey a thing it ought to be delivered. For this reason, 
apparently,^ a grant alone was insufficient, in some cases, to 
convey exbting incorporeal realty. As a substitute for the 
manual delivery that could not be made, to make the grant 
valid the tenant in possession of the land concerned had to 
assent to the transfer of the right. This rule applied to the 
grant of an overlord's reversionary interest, of a reversion, of a 
remainder, and of any kind of rent, but not, however, to the 
conveyance of a profit i prendre in gross.^ In all cases to which 
the rule did apply the tenant of the land had to assent to the 
grant to make it valid. His consent was known as aUommeni.* 

^ Ldt. Ten. § 1 ; Co. Ldtt. 9 a, b ; supra. Creation of Private Con- 
ventional Rights in the Land of Another. 

*Chap. 9, Conveyance of Freehold Estates; Bupra, Creation of 
Private Conventional Rights in the Land of Another; ChaUis Real 
Plrop., ad ed., 111. 

*Iit. Ten. §§ 608-609; Cruise Dig. Tit. XXXII, o. 6, SS 43-47. 
Cf, Chap. 9, Conveyance of Freehold Estates. 

«See Mutland, The Mystery of Seisin, 2 Law Quart. Rev. 481, 
3 Select Essays in Anglo-Amer. Legal Hist. 591. Cf, Chap. 9, supra. 

• Co. litt. 312 a. 

• See 1 PoU. & Maitl., 2d ed., 346-^9 ; lit. Ten. S§ 551, 569 ; Co. 
litt. 309 a, b, 312 a. 
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It could be made by deed or parol and consisted simply of a state- 
ment that the tenant agreed to the grant. If the conveyance 
was made by a fine the tenant could be compelled to attorn.^ 
Attornment alone did not give the grantee seisin^' and for pur- 
poses for which seisin in deed was necessary it had to be obtained 
otherwise.' The doctrine of attornment continued to be the 
common law until the reign of Queen Anne^ when the necessity 
of it was abolished by statute/ and in most of the United States 
there are similar statutes providing that attornment is un- 
necessary.* 

^ By the writs of Quid juris olamat and Per quae servitia. 1 PolL 
& Maitl., 2d ed., 349; 2 id. 103, n. 2 ; Shep. Touoh. 254. 

'lit. Ten. ( 565; Co. litt. 315 a; but if the grantee obtained 
seisin of the rent by payment from the tenant it would be an atUnm- 
ment also. 

* Chap. 13, Tenure, Estates, Seisin, and Disseisin of Inoorporeal Real 
Property, page 211, n. 5, 8. 

« 4 Anne, o. 16, § 9. 

* Stim. Amer. Stat. L. ( 2009. Attornment was rendered praoti« 
cally unimportant long before the statute of Anne by the efPeot of the 
Statute of Uses. 2 Sand. Uses, 42, 54. See Chap, la 



CHAPTER XV 

RELEASES — EXTINCTION OF INCORPOREAL REAL 
PROPERTY — INCORPOREAL HEREDITAMENTS — 
SURRENDER — DESCENT 

RELEASES 

A CONVETANCE of a reversion or remainder to one who already 
has some estate in possession, reversion, or remainder in the 
same property is made by a deed under seal known as a release. ' 
The parties are releasor and releasee. Such releases may 
operate to enlarge the estate of the releasee, as, when a rever- 
sioner or remainderman in fee after a term of years releases for 
life or in tail or in fee simple to the particular tenant. The 
latter acquires the larger estate released to him.^ In order 
that the release may so operate there must be privity between 
the parties, i.e., a mutual or successive relationship concerning 
the property. Thus, if A leases to B for life and B leases to C 
for years, A can release to B but not to C. If A leases to B 
for life or years, remainder to C for life, A can release to either 
B or C.^ The releasee must also have an actual estate in 
possession, reversion, or vested remainder.* A tenant for years 
under a common law lease cannot, therefore, take a release 
until he has entered, because before entry he has only an in* 
teresse termini and no estate.^ 

A release that thus enlarges the releasee's estate is a true 
common law conveyance by which any kind of estate can be 
passed. Provided diat the inunediate releasee has the necessary 
privity and interest in the land, a release can be made to him as 

^ lit. Ten. i 465 ; Shep. Touch. 325-326. * Co. litt. 273 a. 

* Co. litt. 273 a ; id. n. 1 ; Shep. Touoh. 323-824. 
«Iit.Te&. §459. 
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particular tenant with remainder over to strangers. The same 
technical conmion law rules of the limitation of estates apply to 
it as to feoffments and grants of existing property interests. 
Thus, a release without words of inheritance, made by rever- 
sioner in fee to a life tenant, would give the latter no greater 
estate than he had before ; ^ nor can a release be nuule of a 
freehold estate to begin in the future.' The operation of re- 
leases is always innocent, like that of grants, and can convey 
no greater interest than the releasor has.* 

Hiere is one kind of case in which a release can be used to 
convey an estate in actual possession in land, for it is one of the 
appropriate conveyances between co-parceners^ and the only 
one at common law between joint tenants, even in the case of 
corporeal realty. This is because they all come in by the same 
feudal contract and are in privity with each other. In these 
cases no words of inheritance are necessary to release in fee 
simple, for the releasee already has the inheritance in him. 
Tenants in conmion of land, however, because of the severalty 
of their interests, can at conmion law convey to each other by 
feoffment only and not by release.' 

EXTINCTION OF INCORPOREAL REAL PROPERTY 

As incorporeal real property is simply a right, it can be 
extinguished and cease to exist.* Mere rights and possibilities, 
as, rights of entry, possibilities of reverter, and contingent re- 
mainders, although not at conmion law assignable to strangers, 
and, also, rights in the land of another, as, rents, profits, and 
easements, can all be extinguished by release.^ A release of 

1 lit. Ten. S 465. * Roe v. Tramner, 2 WilB. K. B. 75. 

* Lit. Ten. §§ 609-610. 

^ They oould also use a feoffment. Shep. Touch. 205. 

* Co. Litt. 193 a, n. 1, b, 273 b, n. 2. 

' Some oorporeal tenements are destructible, aa, strata of coal and 
buildings owned separately from the land in which they lie or to which 
they are attached ; but tibds is the result of the anomaly that allows a 
stratum or building to be treated as a separate tenement. See ChaUia 
Real Prop., 3d ed., 53-54. 

' Lampet's Case, 10 Co. 46 b, 48 a, b ; Shep. Touch. 321. 
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such rights does not enlarge the releasee's estate and, therefore, 
conveys him nothing and operates only to discharge the re- 
leasor's right. No privity between the parties is required/ 
and no words of limitation. A mere right can be released in 
fee simple to a tenant in fee without using words of inheritance 
because the releasee already has the fee.^ The releasee of a 
right must have an estate in the land in possession, reversion, or 
vested remainder, just as in the case of releases that enlarge 
his estate.' So, too, an incorporeal right or estate may be 
extinguished by a deed of confirmation, whose o£Bce is to confirm 
and make unimpeachable a voidable estate already created. 
Thus, if a disseisee confirm the estate of his disseisor, the latter 
then has a lawful estate, and the'right of entry of the disseisee 
is extinguished.^ 

When incorporeal real property is united in ownership with 
an estate in possession in the land, as, for example, by grant, 
release, or descent, there may be an extinction by merger. 
The unity ends the separation between the two, and the in- 
corporeal is merged in the corporeal and extinguished. Thus, 
if a particular estate in possession and the immediate reversion 
or remainder are held by the same tenant, they must merge 
into one estate in possession. Likewise, if a rent and the land 
from which it issues, or a profit in gross and the servient tene* 
ment, are united in ownership, the incorporeal right is extin- 
guished by merger. The same result follows in the case of 
profits and easements appurtenant and natural rights when 
there is unity of ownership of the dominant and servient tene- 
ments. In all these cases the servitude is merged in the 
general property rights incident to ownership. 

Certain limitations to the application of the doctrine of 
merger must be noted. The effect of the Statute De Donis in 

' Co. litt. 266 a; id. 274 a, n. 1. 

« lit. Ten. S 467. 

* lit. Ten. §§ 449-450. The releasee must have an estate of free- 
hold to enable him to receiye a release of a right to a freehold, but not 
if the release is of a right to a term of years. Lit. Ten. §§ 447, 469 ; 
Go. Litt. 265 b. 

« lit. Ten. 1 519; Shop. Touch. 311. 
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preserving the rights of the issue in tail is to prevent a merger 
if a tenant in tail acquires the reversion or remainder in fee 
simple.^ Also, there is never any merger between a particular 
^estate and a reversion or remainder if there be an intervening 
vested remainder.^ A greater estate followed by a lesser estate 
will not merge ; to result in a merger the lesser must be followed 
by the greater. If A has an estate for life followed by a re- 
mainder to B for life and A grants to B, the latter has an estate 
pur autre vie, a lesser, followed by an estate for his own life, a 
.greater, and the former merges into the latter, so that B has 
only an estate for his own life.' If, on the contrary, B conveys 
to A, A would have a greater estate followed by a lesser and 
there would be no merger of the two.^ A modification of the 
law of merger is nuule in one case to save contingent remainders. 
When there is a devise or grant of a particular estate followed 
by a contingent remainder, and either by descent or by the 
same instrument the reversion or a further vested remainder 
of a greater estate comes to the particular tenant, there is not a 
complete merger of the vested estates so long as they remain m 
the particular tenant to whom they were given. Tley remain 
so far separate as not to destroy the contingent remainder and 
as to permit it to take effect if the contingency happens.^ If, 
however, the particular tenant conveys the two estates to 
another person, they merge and the contingent remamder is 
destroyed.* Moreover, no merger of a right in the land of 
another, whether in gross or appurtenant, results from a unity 
of ownership with the servient tenement unless both estates 
are in indefeasible fee simple and equal in validity and all 

^ Wisoot's Case, 2 Co. 60 b, 61 a ; and one fee tail will not merge 
in another. Challis Real Prop., 3d ed., 93. 

* Duncomb v. Dunoomb, 3 Lev. 437 ; Chap. 11, Vested and Con- 
tingent Remainders. 

' Boykin v. Ancrum, 28 S. C. 486. The law is not olear whether 
equal estates will merge. See id,; Challis Real Prop., 3d ed., 86; 
4 Kent Com. 99. 

« See 4 Kent Com. 99-100. 

* Archer's Case, 1 Co. 66 b ; Plunkett v. Holmes, 1 Lev. 11 ; Feame 
Rem. 36, V 6, 341-347 ; Challis Real Prop., 3d ed., 137. 

* Egerton p. Massey, 3 C. B. (n.b.) 338. 
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qualities.^ Hence, there is no merger when one is held in fee 
and the other for years.* In such cases the servitude is only 
suspended during the unity. 

In one instance at conunon law incorporeal realty is pre- 
maturely extinguished by the owner's death. If an incorporeal 
real right in gross be owned pur autre vie, with no remainder 
or reversion, and the tenant dies before the cestui que vie, 
the right ceases to exist if there is no special occupant. There 
can be no general occupant of such a right, since possession of 
it cannot be taken.' There could, however, be a special occu- 
pant.^ 

Easements and natural and public rights are susceptible to 
extinction in certain ways in addition to the foregoing modes 
of general application. An easement will be extinguished by 
abandonment by the dominant owner, if the abandonment is 
acted on by the servient owner. Thus, when a dominant owner 
who had an easement of light erected, in place of his old building, 
a new one with a blank wall, and the servient owner then put up 
a structiu^ that cut off the light, the easement was lost although 
the dominant owner later opened a window in his wall. He had 
indicated that he had abandoned the easement, and the servient 
owner had acted in reliance thereon.' The real basis of the 
doctrine seems to be an estoppel on the dominant owner who 
has led the servient owner to act on apparent permission to 
obstruct the easement; although the courts do not generally 
put it upon this ground but say the extinction results from the 
intention of the dominant owner to abandon. If the servient 
owner does nothing, the easement is not lost ; as, when there 
was an easement of passage through a door and the dominant 
owner walled up the door and so kept it for over thirty years 
and then re-opened it, the easement was not lost; but the 

^ Rex 9. Inhabitants of Hermitage, Carthew, 239. So, no merger 
when eaoh is held under a different mortgage until both mortgages 
are foreclosed. Ritger v. Parker, 8 Gush. 145. 

* Thomas v. Thomas, 2 C. M. & R. 34 ; Dority v. Dunning, 78 Me. 
381. 

> Co. litt. 41 b, n. 3, 4. « Co. litt. 388 a. 

*Moore v. Rawson, 3 B. & C. 332 ; Steere v. Tiffany, 13 R. I. 56a 
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court said it would have been if the servient owner had built so 
as to dose the door before it was re-opened.^ It follows that 
mere non-user alone will not extinguish an easement.' 

An easement may also be extinguished by a license, given by 
the dominant to the servient owner, to do something that will 
interfere with the enjoyment of the easement. The extinction 
occurs if the servient owner acts upon the license. A license is 
simply a permission to do an act that without the license would 
be wrongful. It may be by spoken words or writing or even by 
deed, if it is intended only as a license and not as a legal grant.* 
A license is revocable at any time, unless by reason of some 
estoppel the licensor is prevented from revoking it, although 
it is, of course, a protection to the licensee in respect to liability 
for acts done under it before revocation. A license, for example, 
to lay railroad tracks across the licensor's land can be revoked 
by him at any time, even after the tracks have been laid at 
large expense,^ and so with licenses to do other like acts upon 
the licensor's land.' There is no legal estoppel in these cases 
because the effect of holding the license to be irrevocable would 
be to create an easement, or some property right in the land of 
another, without a legal grant under seal and, in the case of 
oral licenses, contrary to the Statute of Frauds, which requires 
a writing.* When, however, a license is given by a dominant 

1 Cook V. Mayor, L. R. 6 Eq. 177. 

* Ward V. Ward. 7 Ex. 838 ; Pratt v. Sweetser. 68 Me. 344. There 
is no sound distinction between easements by grant and by prescrip- 
tion in the matter of abandonment. See 3 Kent Com., 14th ed., 
449, n. 

* See Wood v. Leadbitter, 13 M. & W. 838, 845. 

« St. Louis National Stock Yards v. Wiggins Ferry Co., 112 lU. 384. 

* Fentiman v. Smith, 4 East, 107 ; Bridges v. Puroell, 1 Dev. & B. 492. 

* See Chap. 9, Conveyance of Freehold Estates. The contrary 
doctrine of Rerick v, Kern, 14 S. & R. 267, rests on equitable principles 
only, cannot be supported at law, and is opposed to the weight of 
authority. See Notes, 49 L. R. A. 497, 515 ; 6 L. R. A. (n.s.) 154 ; 19 
id. 700 ; 25 id. 727. Cf. Crosdale v. Lanigan, 129 N. T. 604, and Free- 
man V, Freeman, 43 N. T. 34; id,, Ames* Cases on Equity, 306 and 
n. 4. 

The doctrines of the text and of Rerick v. Kern are to be distinguished 
from the equitable doctrine of x>art performance of a contract on con- 
sideration to take it out of the Statute of frauds. 
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to a servient owner to do something on the licensee's own hind 
that will interfere with the enjoyment of the licensor's easement^ 
it b a species of abandonment of the easement by words, and 
when it is acted upon by the licensee the licensor is estopped 
to revoke the license. In such cases the effect of holding the 
license to be irrevocable is only to extinguish an easement. 
There is no obstacle to the operation of the estoppel. The 
license i», therefore, irrevocable and the easement extinguished. 
The distinction is neatly illustrated in a case in which A had an 
easement to flow B's land by a mill dam and gave B an oral 
license to ward off the water by a dam on B's own land and also 
to maintain a drainage ditch on A's land. It was held that the 
license to stop the flow by a dam on the licensee's own land was 
irrevocable after the dam was built, because its effect was only 
to extinguish the easement, but that the license to maintain the 
ditch on the licensor's land tended to create an easement and 
was revocable at any time.^ 

Finally, a way of necesfdty is extmguished if the necessity 
ceases, as, by the dominant owner's acquiring contiguous land 
giving him a way out.' 

The only way, other than by unity of ownership, in which 
natural rights can be extinguished is by the creation of an ease- 
ment in derogation of the natural right. Any right to interfere 
with another's natural rights in his land creates an interest in 
the land of another and must, therefore, be an easement, imless 
it is a mere revocable permission given by license ; as, when one 
acquires as against riparian owners a right to divert or pollute 
a stream or use more than his share of the water.* So, a natural 
right of support may be lost by a grant of the strata of coal with 
such full powers of removal as to involve a relinquishment of 
the right of support.^ This is really an implied grant of an 
easement to deprive the siu^ace of its support. It follows that 

^ Morse v. Copeiand, 2 C^ray, 302. 

* Viall V. Carpenter, 14 Gray, 126. See Holmes v, Qorio^, 2 Bini;. 
76, and cf. Gale E., 8th ed., 178. 

* See Beeston v. Weate, 5 E. & B. 986; Wright v. WilliamB, 1 M. ft 
W. 77 ; Gale £., 8th ed., 274. 

« See Note, 2 L. R. A. (n.b.) 1115. 
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a license to infringe upon a natural right is revocable; even after 
it is acted upon.^ 

By the English common law the public ri^ts in a highway 
could not be released^' but this is not true in the United States. 
Here, highways may be extinguished by abandonment acted 
upon by private individuals,' and in some States there are 
statutory methods of vacating highways.^ 

INCORPOREAL HEREDriAMEMTS 

An incorporeal hereditament, speaking generally, is a thing 
incorporeal that is inheritable. As technically used, however, 
in the conunon law, the definition must be narrowed to include 
only such heritable incorporeal rights as could be conveyed by 
deed only, followed in some cases by attornment. This would 
exclude any incorporeal rights that might ever be conveyed by 
livery, such as rights that are merely appurtenant, for they pass 
on a conveyance of the dominant tenement by feoffment. 
Hence, easements and profits appurtenant are not strictly in-* 
corporeal hereditaments. Remainders and reversions and the 
things incident to the latter, as, feudal services, including rent 
service, seem historically and more properly not to be incorpo- 
real hereditaments, although so classed by some writers.*^ How- 
ever, it has become the settled modem practice to include rent 
service, easements, and profits appiui:enant among the in- 
corporeal hereditaments.* Blackstone^ enumerates also the 

1 Lifi^gmB V. Inge, 7 Bing. 682, holding a license to divert a Btream 
to be irrevocable after being acted upon, is founded ui>on an erroneous 
conception of the character of natural water rights and is unquestion- 
ably wrong on conunon law principles. See Veghte v. Raritan Water 
Power Co., 19 N. J. Eq. 142, 152, 154 ; 19 Harv. Law Rev. 293. The 
doctrine of abandonment of water rights has, however, received recog- 
nition where water rights are gained by prior appropriation. See 
Gould Waters, 3d ed., §§ 238-239. 

• Dawes v. Hawkins, 8 C. B. (n.b.) 848. 

• See Note, 26 L. R. A. 449. * See 37 Cyo. 175 et 9eq. 

• Challis Real Prop., 3d ed., 48 ; Will. Real Pkx>p., 20ih ed., 30. 
•2 Bla. Com. 32, 35, 41; ChaUis Real Prop., 3d ed., 51, 55-66; 

Co. litt. 237 b, 332 a. 
' 2 Bla. Com. 20 et $eq. 
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following incorporeal hereditaments: advowsons (rights of 
presentation to a church or benefice), tithes, offices, dignities, 
franchises (special privil^es granted by the government to 
individuals), corodies (allowances of food, etc., for sustenance), 
and annuities. Some of these rights are personal property 
and, in the respect that they are inheritable^ are exceptional. 
None of them are known to American law except offices, which 
in the United States are not property ^ or inheritable ; fran- 
chises, whose most common form is the right to exist as a 
corporation ; and annuities, which are personal property and 
in this coimtry seldom granted in an inheritable form. 

SURBENDER 

Although surrender is a means of conveyance of corporeal 
property,^ it has seemed more convenient to postpone a full 
explanation of it until incorporeal property should be con- 
sidered. A surrender is the reverse of a release. A particular 
tenant surrenders to the reversioner or remainderman; the 
latter releases to the former. A surrender is the yielding up of 
an estate for life or years by him in possession to him who has 
an immediate estate in reversion or remainder, wherein the 
estate surrendered may merge.' Surrenders are either by 
express agreement of the parties or by operation of law as a 
result of the parties doing some act inconsistent with the con- 
tinued existence of the particular estate. At common law an 
express surrender might be made by an oral agreement to 
surrender the estate and without any livery of seisin or entry 
on the land by the surrenderee,^ unless it was of an estate in a 
thing that lay in grant, in which case it had to be by deed.^ 
The Statute of Frauds,* however, provided that surrenders 
should be by deed or note in writing or by act and operation of 
law ; and in the United States the statutes in general require a 

1 See State ex rel. Mial v. Ellington, 134 N. C. 131. 

* Chap. 9, Conveyanoe of Freehold Estates. 

* Ck>. litt. 337 b. « Co. litt. 50 a, b ; Shep. Touoh. 307. 

* Co. litt. 338 a. MS- 
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writing for an express surrender of either all leases or of any 
unexpired term that has yet to run for a longer period than that 
for which leases can be created orally. In some States the 
common law rule remains unchanged.^ Siurenders by operation 
of law are not affected by the statutes, and it is chiefly upon 
surrenders of leases for years by operation of law that the cases 
arise. 

There are four types of cases in which surrenders by operation 
of law occur. In each of them the parties have mutually 
created a new situation so inconsistent with the continued 
existence of the lease that they are estopped to deny its sur- 
render. The first is when the lessee m possession accepts from 
the reversioner a new lease to begin before the expiration of the 
old one.' The second occurs when, with the consent of the 
original lessee, the new lease is given to a new tenant who 
takes possession,' and the third when the lessee has sublet and 
with his consent a new lease is given by the landlord to the 
sublessee, who then holds directly of the original lessor.* In 
each of the foregoing cases there is either a change of the tenure 
with a change of possession or the new tenant is already in 
possession, and in either case the new situation is inconsistent 
with the existence of the old lease. The change has occurred 
by the agreement of the parties, and so they are estopped to 
deny the surrender of the first lease, but without such a change 

^ See Reeves Real Prop. { 651 ; 18 Am. & Eng. Enoyc. Law, 2d ed., 
358, n. 5 ; Tayl. L. & T., 9th ed., § 509 and notes. C/. page 71, n. 1. 
See McKenzie v. Lexington, 34 Ky. 129, 131. 

* Whitley v, Gough, Dyer, 140 b ; Hamerton v. Stead, 3 B. & C. 
478 ; Fenner v. Blake, (1900) 1 Q. B. 426. 

* Niokells v, Atherstone, 10 Q. B. 944. In Wallis v. Hands, (1893) 
2 Ch. Div. 75, it was held that there is no surrender of the old lease 
unless the new tenant takes possession, because the change of pos- 
session is an act of notoriety necessary to the operation of the estoppel. 
This doctrine makes Thomas v. Cook, 2 B. & Aid. 119, a very dose 
case, for the change of possession in the latter case occurred before the 
making of the second lease and had no relation to it. Query, whether 
the existence of the new lease, with consent of the original tenant, does 
not make a change of tenure sufficient to estop the parties to the 
first lease? 

« Thomas p. Ckiok, 2 B. & Aid. 119. 
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there is no surrender by operation of law.^ Furthermore, the 
estoppel is conditional on the new lease being valid and effective 
to the extent intended by the parties; so that a new parol 
lease for ten years was held not to cause a surrender of a former 
sealed lease.' 

In the fourth type there is no new lease made to which the 
tenant consents, but he gives up the possession to the landlord 
who takes it with intent to accept the surrender.' The new 
situation is created with the consent of the parties and is in- 
consistent with the existence of the lease, so that the estoppel 
operates and the lease is surrendered by operation of law. A 
tenant cannot, of course, force a surrender in this way on his 
landlord against his will, and the fact that the latter takes 
possession of the vacated premises ^ or accepts rent from a third 
person whom the tenant has put in possession * does not con- 
clusively establish that the landlord did consent. It has, 
however, been held that if the lessor takes possession of the 
abandoned premises and re-lets them in his own name it is 
necessarily an acceptance of the surrender.* 

Whenever a surrender occurs, the particular estate^ is de- 
stroyed by merger and the lease terminated. 

DESCENT 

Descent is the transmission of inheritance, the devolution of 
real property to the heir of an irUesUUe, i,e., one who dies 
intestate.^ As a method of acquiring property, it is contrasted 

^ If a sublessee is in possession and, with the lessee's oonsent, the 
original lessor makes a new lease of the reversion on the sublease and 
the sublessee is not a party to the transaction, the first lease is not 
surrendered. Lyon v. Reed, 13 M. & W. 285. There is no change of 
possession, or even of the tenure of the tenant in possession as under 
the doctrine of Thomas v. Cook, 2 B. & Aid. 119. It is only a dealing 
with the reversion on the sublease and does not estop the parties to 
the first lease. 

' Schieffelin v. Carpenter, 15 Wend. 400. 

' Dodd V, Acklom, 6 M. & G. 672. « Auer v. Penn, 09 Pa. St. 370. 

* Decker v. Hartshorn, 60 N. J. Law, 548. 

• Gray v. Kaufman Ac. Co., 162 N. Y. 388. 

' Bouvier. Bee Chap. 2, Corporeal Real Property. 
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with purchase, which includes in its technical meaning all means 
of acquisition, whether grant of any kind or devise, other than 
descent.^ A title to realty must necessarily be by purchase or 
by descent.* 

Descent is now so largely regulated by statute that no more 
extended explanation of the common law system of descent will 
be attempted than a brief consideration of the long established 
Canons of Descent of estates in fee simple as stated by Blackstone. 
There were in England some lands, as, gavelkind, to which special 
customs of descent applied, but no notice is here taken of them. 
The canons and the observations that accompany them are 
statements concerning the general common law of the descent of 
estates in fee simple only, as unmodified by statute.' 

^ See Chap. 3, Fee Simple ; Chap. 14, Creation of Private Conven* 
tional Rights in the Land of Another. 

' ThiB is the orthodox cbMsifioation ; but it might be better to di* 
vide titles into titles by purchase and by operation or act of law. 
See 4 Kent Com., 14th ed., 373, 423. 

At common law, if any estate was limited by devise or by assurance 
inter vivos to the person who, if no such limitation had been made, 
would have taken as heir by descent the same estate and in the same 
manner, then such i>erson took the estate by descent and not by pur- 
chase; and he had no election. Challis Real Prop., 3d ed., 239; 2 
Bla. Com. 241-242. Now, however, in England, by virtue of the 
Descent Act, 1 3, the heir in such case takes by purchase, for purposea 
of subsequent descent. Challis, supra. If the common law rule is 
still the law in the United States, it seems to have lost much of its im- 
portance by reason of the fact that, so far as a distinction is made 
in the course of descent depending upon the acquisition of the property 
by the intestate by descent, the statutes generally treat in like manner 
cases in which the intestate acquired it "by descent, gift, or devise** 
from an ancestor. See Stim. Amer. Stat. L. { 3107. 

' On the subject of the conunon law of descent the reader is referred 
generally to 2 Lewis' Bla. Com. Chap. 14; lit. Ten. §{ 1-8, Coke's 
commentary thereon, and notes. 

The descent of estates in fee tail at conunon law is different from that 
of estates in fee simple in the respect only that the descent of a fee tail 
is absolutely confined to the issue of the donee in tail, either all the is- 
sue or the designated particular class of such issue, and in -the respect 
that none of the issue in tail can become a new stock of descent by be- 
coming seised. The only stock is the donee in tail. Hence, the doc- 
trine of possessio fratris has no application to fee tail. The half 
brother is preferred to the sister of the whole blood because he is equally 
an heir of the body of the donee in tail. See WilL Real Prop., 20th 
ed., 108 ; 679-680. 
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FiBST Canon : Inheritances shall lineally descend to the issue 
cf the person who last died actually seised in infinitum ; hut shall 
never lineally ascend. Inheritance is derived from the person 
who last died seised in deed. If A died so seised, leaving B as 
his heir, and then B died before he obtained seisin in deed, the 
inheritance would descend to A's next heir and not to B's heir ; 
for seisin in law is not sufficient. The rule applies to both 
corporeal and incorporeal hereditaments and to reversions and 
remainders.^ Any of the descendants of an intestate, however 
many generations removed from him, can be his heir, but none of 
his ancestors can ever inherit from him, thus excluding his 
parents, grandparents, great grandparents, and so on. 

Second Canon: The male issue shall he admitted before 
the female. Thus, among the children of the intestate, the 
sons shall be admitted to the inheritance before the daughters ; 
and, so, in any case a brother is always preferred to a sister. 

Thibd Canon : Where there are two or mote maleSf in equal 
degree f the eldest only shall inherit; but the females all together. 
As regards males, this is the rule of primogeniture, by which 
the oldest inherits all. In the case of females, the rule results in 
one of the forms of conciurent ownership, namely, co-parcenary. 
Thus, if the intestate leaves two sons and two daughters, the 
oldest son is heir; but if he dies before his father, or after 
his father but before obtaining seisin in deed, and if he leaves no 
issue, then the intestate's second son inherits as his father's 
heir. If the second son also dies imder similar conditions, 
then the two daughters inherit in co-parcenary as the one heir 
of their father.* It follows from the foregoing that there is 
never but one heir at a time of any one inheritance. When 
"heirs" are mentioned the reference is to all those each one of 
whom might by possibility in turn become heir. 

FoxJBTH Canon : The lineal descendarUs, in infinitum, of any 
person deceased, shall represent their ancestor; that is, shall 
stand in the same place as the person himself vxndd have done^ 



1 Chap. 9, Seisin ; Chap. 13, Tenure, Eitates, Seinn, and Disaeiiin 
of Inoorporeal Real Property. 

* See Chap. 8, Co-paroenary, page 115. 
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had he been living. If the intestate's oldest son dies before his 
father, or after him but before obtaining seisin, leaving de- 
scendants, they, to the last generation and all of them, will be 
heirs of the intestate and succeed to the inheritance before the 
other children of the intestate or their descendants ; and so, 
also, in the case of the descendants of any deceased person who 
would, if living, have been heir of the intestate.^ The living 
individual among such descendants who is the heir is ascertained 
from this and the other rules of descent that are applicable in 
the nature of the case. This taking as representative of a 
deceased ancestor is called inheritance per stirpes, i.e., by the 
root or stock. 

Fifth Canon : On failure of lineal descendants, or issue, of 
the person last seised, the inheritance shall descend to his colUUeral 
relatives, being of the blood of the first purchaser; subject to the 
three preceding canons. The law prefers descendants as heirs, 
but if there are none, then collaterals inherit. The collaterals, 
however, must be blood relatives of him who first brought the 
property into the family by purchase, i,e., the one who acquired 
it otherwise than by descent and from whom it passed to each of 
his successors in title by descent until it came to the intestate. 
If the intestate himself was purchaser, any of his collateral rel- 
atives can be his heir. If the intestate received it by descent, 
then the only collaterals of his who can inherit are such as are 
of the blood of the purchaser from whom the descent was de- 
rived, immediately or mediately. Thus, if land was purchased 
by A, from whom it descended to B, and so on by descent to 
Z, who dies without issue, the only collaterals of Z who can in- 
herit are those who are also of the blood of A. If the intestate 
took by descent from his father, who was the purchaser, no col- 
lateral who is such on the side of the intestate's mother alone 
can inherit ; and so, contrariwise, if the intestate received it by 
descent from his mother. Hence, in the language of the law, 
if the inheritance came by descent to the intestate from a pur- 
chaser on his father's side, the intestate's heirs are ex parte 
patema (on the part of the father) ; if from a purchaser on 
^ See Chap. 8, Co-paroenary, page 116, n. 2. 
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Ills mother's side, the heirs are ex "parte matema (on the part of 
the mother). 

Sixth Canon: The (x>Uater(U heir of the person hui seised miut 
be his next collateral kinsman of the whole blood. The collateral 
heir is the relative nearest in degree of consanguinity, either per- 
sonally or by right of representation, i.e., the descendants of the 
person, who would if living be the nearest kinsman, stand in his 
place, according to the fourth canon. The heir must be, more- 
over, a kinsman of the whole blood. For instance, one of two half 
brothers cannot inherit from the other. If the intestate leaves 
a son and a daughter by a first wife and a son by a second wife, 
the older son is heir. If the latter dies without issue and before 
obtaining seisin, the younger son inherits as heir of the father. 
If the older son got seisin and then died without issue, his 
sister would be his heir and the half brother be forever excluded 
from the inheritance. This is sometimes spoken of as the 
doctrine of possessio fratris, from the maxim, possessio fratris 
defeudo simplicifacU sororem esse haeredem (the possession, i,e., 
seisin, of the brother makes the sister heir). 

Seventh Canon : In collateral inheritances the male stocks 
shall be preferred to the female (that is, kindred derived from 
the blood of the male ancestors, however remote, shaU be admitted 
before those from the blood of the female, however near); except 
where the lands have, in fact, descended from a female. If the in- 
testate was the piu'chaser, his collateral relatives on his father's 
side succeed to him before those on his mother's side, and it is 
only when there are none of the former that any of the latter 
can inherit. The same rule controls in every case as between 
diverging ascending lines ; that of the male is first admitted 
and then that of the female. If, however, the intestate was 
not the purchaser but took by descent, the inheritance among 
collateral heirs is controlled by the fifth canon. 

The application of the foregoing canons of descent leads to 
the following result in the ascertainment of the heir of an intes- 
tate who was purchaser and the person last seised, it being 
assumed that none of the persons mentioned as heir leaves 
issue. The result would be modified by the principle of the 
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fourth canon if any person who would have been heir is deceased 
leaving issue. 

The heir of the intestate is, then, first, his oldest son. If the 
latter is dead, then the next son, and so the other sons in suc- 
cession. If there are no sons, the daughters take together as 
co-parceners (Canons 1, 2, 3). If there is no issue of the 
intestate, his oldest brother is heir, then the next brother, and 
so the other brothers in succession; if there are no brothers, 
the intestate's sisters inherit as co-parceners (Canons 5, 6). If 
there is no issue or brother or sister, the heir is one of the 
intestate's father's brothers or his sisters together, subject 
to the same preferences (Canon 7). If, also, there is no unde or 
aunt of the intestate on his father's side, the inheritance goes 
to the more distant collaterals on the father's side, subject 
to the same preferences for the male stock and for males and for 
the oldest male, and subject to the rule that the descendants of 
any person who would, if living, have been heir represent him 
and take in his place. If no heir is found on the father's side, 
the inheritance goes to the mother's side, following the same 
rules applied to the ascertainment of an heir on the father's side. 

In the United States the law of descent is regulated by statute 
and differs from the conmion law in several important respects. 
These statutes are not entirely similar in any two States. They 
vary so much that it is impossible to do more in this place than 
to point out some of the more conunon provisions.^ 

In general the inheritance descends from the person last en- 
titled and not from the person last seised, so that the doctrine of 
possessio fratris has no application.' The rule that ascendants 
cannot inherit is abrogated, but descendants are preferred. 
There is no preference for the male issue or the male stock to the 
female. They have entire equality of right of inheritance. The 
rule of primogeniture does not exbt, and all the children of one 
parent inherit equally. In general the common law doctrine 
of inheritance per stirpes b followed, so that the children of a 

^See Stim. Amer. Stat. L. {§ 3100-^155; Bouvier, Deeoent and 
Distribution ; 1 Woemer Amer. Law Admin., 2d ed., Chap. 8. 
* See 4 Kent Com. 888-389. 
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person who would, if living, have been an heir take his share 
between them. In some States, however, when the descendants 
of such a deceased person are all in equal degree of consanguinity 
to him, they share per capita, i.e., equally, and not per stirpes. 
Collateral inheritance is, of course, recognized, but the statutes 
differ as to its course. The common law requirement that the 
collateral heir be of the blood of the first purchaser does not exist 
in its unlimited form but is partially recognized in some States. 
The same is, in general, true of the rule excluding relatives of 
the half blood, there being varying provisions as to the extent 
to which they can inherit. While at common law neither 
husband nor wife could, as such, be an heir of the other, in some 
States of this country husband and wife, under certain con- 
ditions, are heirs of each other. 

At common law an illegitimate person was the child of no 
one in the eyes of the law and, therefore, he could not inherit 
from anyone, nor could he have collateral relatives who could 
inherit from him. His only possible heirs would be his issue. 
In most of the United States, however, illegitimates inherit 
from the mother, either with or in default of legitinuite children. 



CHAPTER XVI 

ADVERSE POSSESSION 

The more common methods of acquiring title to real property 
are by conveyance and descent, which have been considered in 
the foregoing chapters. There is, however, another way of 
much importance, namely, by lapse of time. As respects cor- 
poreal realty, or land, the doctrine rests entirely on statute. 
In most jurisdictions, the transfer of title to land by lapse of 
time is the result developed by the courts from statutory 
provisions taking away from one who has a right to recover the 
possession of land his remedies to that end if they are not 
employed within some designated period of time. These 
statutes are known as statutes of limitation. 

The earlier statutes took the form of setting some fixed date 
and providing that the action to recover the land could not be 
brought if the right had its origin before the date set by the 
statute, but the more modem statutes adopt the plan of estab- 
lishing some definite length of time after the accrual of the 
right in which it must be enforced if at all. The first of the 
latter type of statutes was passed in the reign of Henry VIII ^ 
and set the period at sixty years. This was followed by a 
statute of James I,' in 1623, fixing the limitation at twenty 
years. This period has been adopted in many American States, 
but it varies and is considerably shorter in a number of juris- 
dictions. 

The older statutes of limitation dealt with actions to recover 
the seisin of land from which the plaintiff or his ancestor bad 
been disseised. Therefore, to enable a defendant to invoke the 

1 32 Hen. VIII, o. 2. * 21 Jao. I, o. 16. 
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bar of the statute as a defense^ the plaintiff's right to recover 
must have originated in a disseisin. A possession of land that 
did not begin with a disseisin, although it was a possession 
adverse to the claim of the plaintiff, did not set the statute 
running, i.e., cause the statute to apply to the time during 
which the possession was had. 

The statute of James I provided " that no person or persons 
shall at any time hereafter make any entry into lands, tenements 
or hereditaments, but within twenty years next after his or their 
right or title which shall hereafter first descend or accrue to the 
same; and in default thereof, such persons so not entering, 
and their heirs shall be utterly excluded and disabled from sudi 
entry after to be made." This act, by barring an entry on 
land, prevented the bringing of an action of ejectment, for that 
action was, at common law, begun by making an entry. The 
modem American statutes on the subject are mostly based on 
the statute of James I and either take away the right of entry or 
forbid the bringing of an action to recover the land, or both, 
after the lapse of the designated time from the accrual of the 
right of action.^ 

In their natural interpretation the statute of James I and 
those modeled after it would seem to bar an action to recover 
land whenever the plaintiff had had a right of entry for twenty 
years, in other words, when the land had been held adversely 
to him for that time, whether the adverse possession began in a 
disseisin or not and in whatever manner it did begin. This 
simple construction of the act has not, however, been adopted 
by the courts. They were influenced, perhaps, by the rules 
originating under the older statutes, which were set running 
by a disseisin only, and the decisions under the later statutes 
have to some extent interjected the doctrine of disseisin into 
the definition of the modem adverse possession. The earlier 
cases under the statute of James I said that an actual disseisin 
was required to bring the statute into operation.^ This is not 
the law at present, but the result of that notion has been the 

> See Chap. 10, Rights of Entry. 

* Reading v. Rawsteme, 2 Ld. Raym. 829. 
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introduction of a confusion of meaning into the use of the terms 
disseisin and adverse possession.^ 

The two principal elements of a disseisin are the ousting of 
the disseisee from his seisin and a claim by the disseisor of a fee 
simple.^ The first of these two elements has not been made a 
requisite under the statute of James I. Adverse possession 
need not begin by a trespass or an ousting of the true owner. 
It is immaterial how the possession was acquired if it becomes 
adverse. Even one who takes possession with the consent of the 
owner may, under some circumstances, be an adverse possessor. 
If the owner of land attempts to make an oral gift of it to an- 
other and the latter enters accordingly and holds under claim 
of ownership, the oral gift passes no title and the donor can im- 
mediately recover the land. Hence, the possession of the donee 
is adverse, and the statute runs in his favor.' Likewise, a posses- 
sion originally rightful may, after the right ends, be continued 
adversely. When a woman, tenant for life, was in possession 
together with her husband and, after her death, he continued 
the possession without right, his possession after her death was 
adverse to the remainderman.^ So, also, the rightful possession 
of a tenant for years may be turned into a possession adverse 
to the landlord by the tenant's disclaimer ^ if the latter thereafter 
continues in possession.* The disclaimer works a forfeiture if 
the lessor does nothing to enforce the lease, and the lessee's 
continued possession b adverse because the lessor has a right 
to recover the premises. The landlord has the option to waive 
the forfeiture and enforce his rights imder the lease, as, by suing 
for rent.^ In an action on the lease the tenant would be 
estopped to avail hunself of his own disclaimer to deny the 
landlord's title. If the forfeiture were thus waived the lessor 

1 C/. Souter v. Hull, 2 Dowl. & Ry. 38. 

* Chap. 9, Disseisin. * Sumner p. Stevens, 6 Meto. 337. 

« Doe V. Gregory, 2 A. & E. 14. • See Chap. 10, Rights of Entry. 

• TiUotson V. Doe, 5 Ala. 407 ; Note, 53 L. R. A. 934, 941. Some 
of the oases are contra and hold that the tenant cannot by disclaimer 
start the statute running in his favor until after the expiration of the 
lease. Whiting v. Edmunds, 94 N. Y. 309. 

' See Chap. 10, license and Waiver of Breach. 
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would lose his right of entry, the running of the statute would 
be interrupted, and a new disclaimer would be required to make 
the lessee's possession adverse again. If, after a forfeiture by 
disclaimer, the landlord neither ejected the tenant nor enforced 
the terms of the lease, the tenant's possession would be adverse 
and the statute would run in his favor. 

In none of the foregoing cases is there any actual ousting of 
the owner, any true disseisin, and none is necessary. An adverse 
possession may begin in any way in which a possession under 
hostile claim can be initiated. Yet the courts frequently call 
the beginning of the adverse possession a disseisin. That word, 
as used in connection with the modem doctrine of adverse pos- 
session, is not restricted to its technical common law meaning. 
It is loosely used as an equivalent to the beginning of an adverse 
possession. Of course, an adverse possession can begin in an 
actual disseisin, but the modem usage of the word, as applied 
to the operation of the statute of limitations, is not confined to - 
those cases. 

The second of the two elements of a disseisin, the claim by 
the disseisor of an estate in fee simple, has much influenced the 
modem law of adverse possession. The statute of James I 
says nothing of the nature of the claim of the adverse possessor. 
Yet, in general, a claim of a fee simple is a requisite element of 
adverse possession. This seems to be the result of a confusion 
between disseisin and adverse possession under the modem 
statutes of limitation. The law is not, however, well settled, 
and the cases directly in point are few and unsatisfactory. 
When the claim is of a limited estate in subordination to the 
greater estate of the owner, although the claim b without right, 
it is probably the general law that the possession is not adverse ^ 
so as to set the statute running in favor of the possessor;^ 
as, when the possessor claims to be only tenant for life under the 
actual owner .^ Most of the courts would say such a possession 
was a disseisin at election only.' 

1 See Rioard v. Williams, 7 Wheat. 59, 107. 

> Clarke v.McClure, 10 Gratt. 305. C/. Warren Co. v. LAmkin, 03 
Mias. 123. ' Chap. 9, DiBseisin at Election ; id., page 141, n. 2-4. 
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When, however, the possessor claims only a limited right but 
claims to hold it mider a third person who is not the owner, the 
situation is difiFerent, and the cases are in conflict ; e.g., when 
A owns the land and B is in possession claiming to be tenant of C. 
Here the whole fee is claimed adversely to the owner, and it 
seems that the possession should be regarded as adverse to him. 
This doctrine has been applied by some courts in cases of entry 
on private land by one who believed it to belong to the United 
States government and sought to gain a homestead estate 
therein. His possession is held to be adverse to the real owner .^ 
Likewise, when X is owner and Y, having no right, makes a 
will or deed of the land to A for life, remainder to B in fee 
simple, and A enters and claims as life tenant, his possession 
is held to be adverse to X.* The same result occurs when the 
owner makes an invalid conveyance to A for life, remainder to 
B in fee; A's possession is adverse to the owner.* Other 
courts, however, have refused to treat possession as adverse 
when held under claim of a limited estate in subordination to 
one not the owner. Thus, it has been held that the possession 
was not adverse in some of the case s of entry on private land to 
gain a homestead, under the belief that it was government 
land ; ^ and when an occupant had been allowed to take posses- 
sion by an owner who subsequently sold the land and thus 
terminated the tenancy at will but the occupant continued in 
possession, claiming to hold under his original licensor, the 
former owner ; ^ and when the possessor entered and held under 
a lease for years from one who did not own the land.* The 
law of this type of cases is not uniform. 

By the weight of authority it is imimaterial what is the pos- 
sessor's belief as to the validity of his claim or his motive in 

1 Maas V. Burdetzke, 93 Minn. 295. 

* Board v. Board, L. R. 9 Q. B. 48 ; Daiton v. Fitzgerald, (1897) 
1 Ch. Div. 440. 

* See Daiton v. Fitzgerald, (1897) 1 Ch. Div. 440 ; In re Anderson, 
(1906) 2 Ch. Div. 70. 

4 Altsohul V. O'Neill, 35 Ore. 202 ; MoNaught fto. Co. v. May, 52 
Wash. 632. See Note, 31 L. R. A. (n.b.) 153. 

» Bond V. 0*Gara, 177 Mass. 139. • Bedell v. Shaw, 59 N. Y. 46. 



ADVEBSE POSSESSION 253 

making it. If he knows he has no title, all courts regard his pos- 
session as adverse, the other elements being present. If he be- 
lieves he has title to the land occupied and occupies because he 
so believes, most courts regard the possession in this case, 
also, as adverse, because he actually does claim title to what he 
occupies and hb motive for doing so is immaterial to the question 
whether he is in fact claiming the title as his own.^ Some cases, 
however, have required that the possession be consciously 
hostile to the owner to be adverse ; ' so that when one in good 
faith built over the boundary line on hb neighbor's lot, his 
possession of the land thus occupied was not adverse.' Many 
courts have made the distinction that if the occupier claims to 
own all that he occupies, though by a mistake, his possession is 
adverse; but if he claims title to only so much of what he 
occupies as in truth does belong to him, not necessarily all in 
occupation, then his possession of what he does not own is not 
adverse.* 

Possession to be adverse ''must be with such circiunstances as 
are capable in their nature of notifying to mankind that he is 
upon the land, claiming it as his own, in person or by tenant — it 
must be visible, open, exclusive" ; * it must be exclusive of the 
owner's possession ; ^ and, to avail the possessor, it must be 
continuous for the whole statutory period, for if it is interrupted 
and later begins again the statute starts to run anew J 

A possession of land does not begin to be adverse as against 
any owner until he has a right of entry or of action to recover the 
land. Hence, an adverse possession begun during a tenancy for 
life does not set the statute running against the remainderman 
until the death of the life tenant. In such a case the life tenant 
would be barred after the statute had run against him, but the 
remainderman would have the full period, after his right of 

1 Searles v. De Ladson, 81 Conn. 133. 

• Gmbe v. Wells, 34 la. 148. ' Winn v. Abeles, 35 Kan. 85. 

« See Alexander v. Wheeler, 60 Ala. 332, 340. See Note, 33 L. R. A* 
^N.s.) d23 925—926. 

• Per Scates, C. J., in MoClellan v. Kellogg, 17 DL 498, 504. 

• Ward V. Coehran, 150 U. S. 597. 
' Boss V. Qoodwin, 88 Ala. 390. 
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entry accrued on the death of the life tenant, in which to recover 
the land.^ 

The question whether there can be a constructive adverse 
possession of any land besides what is held in actual possession 
depends upon whether the possessor's claim is foimded upon 
some written instrument piurporting to give him a title. If he 
has no such ''paper title", as it is sometimes called, he is not 
deemed to have possession of anything of which he is not actually 
in physical possession.' The American courts,' however, have 
developed a doctrine by which possession of part of land claimed 
under an invalid written instrument is deemed to be possession 
of the whole. When possession is taken under a deed, will, 
decree of court, or the like, which piurports to give the possessor 
title to all the land described but which is, in fact, invalid for 
want of title in the maker or because of defective execution or 
other reason, he who claims under such ostensible muniment of 
title is said to have color oftiUe, and his actual possession of part 
is constructively extended to all the land described.^ The 
theory is that the description of the land contained in the instru- 
ment defines the extent of the claim as actual possession does 
when there is no color of title. It is necessary, therefore, that 

1 Dawson v. Edwards, 189 HI. 60 ; Mixter v. Woodoook, 154 Mass. 
535. 

* Jackson o. Woodruff, 1 Cow. 276. 

*The doctrine of constructive adverse possession has not been 
adopted in England. It is adapted to a country in which there are 
large tracts of uncultivated land, a part of which may be occupied by 
a claimant imder a muniment of title to the whole. 

* It is often said that the cases are divided on the question whether 
a deed "void on its face" is color of title. It is submitted that the 
dispute is really in connection with the question what is suificient color 
of title under special statutes requiring color of title, e.^., Wilson 9. 
Atkinson, 77 Cal. 485 ; Redfield v. Parks, 132 U. S. 239, and that both 
on principle and by the cases in general such an instrument may be 
color of title for the purpose of constructively extending a possession 
imder the general statutes that do not require color of title in order 
to be adverse ; the true doctrine being that a muniment of title under 
which a daim is made may serve to mark the extent of the claim, al- 
though the instrument is void on its face. See cases in Note, 11 L. 
R. A. (n.b.) 772, 778, Deeds itwalid on their face; and especially Miesea 
9. CanfLdd, 64 Minn. 513. See also Note, 15 L. R. A. (n.8.) 1178. 
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the instrument describe the land claimed/ and there is the 
general limitation that the possession must be such that it 
indicates an intent to make a claim co-extensive with the terms 
of the paper. Thus, actual possession, under a deed, of prem- 
ises to which the possessor has a good title does not give him 
constructive possession of other premises not owned by him but 
described in the same deed.' Occupation of one's own land gives 
no notice of a claim beyond its boundaries. On somewhat 
similar principles, some cases have laid it down that the part 
actually poss^sed must bear a reasonable proportion in size to 
the entire tract,' although others have rejected this limitation.^ 
A constructive possession can never prevail against an actual 
possession. Hence, if A has actual possession of part of a tract 
of land under color of title to the whole and B has actual pos- 
session of another part of the same tract, A will not be in con- 
structive possession of the part that B has in actual possession. 
Furthermore, as between two rival constructive possessors, 
he who is prior in point of time will prevail and be deemed 
to be in possession.^ 

The result of a continuous adverse possession for the statutory 
period, by the same claimant, is to give him the legal title to the 
land. This is due, however, under most of the statutes, to their 
effect rather than to their language. They usually, in terms 
only bar the remedy to recover the land and make no provision 
as to the title. Nevertheless, the courts have everywhere held 
that the effect of permanently cutting off the right to recover 
the land is to give the title to the adverse possessor as against 
every person who is barred by the statute. A title so gained is 
a complete legal title, as good as a title by grant.^ Once 
acquired, it is not lost by surrendering the possession to the 
former owner,^ who has no more right, after he has lost his title 

^ Jackson v. Woodruff, 1 Cow. 276. 
« BaOey v. Carleton, 12 N. H. 9. 

* Jackson v. Woodruff, 1 Cow. 276. 

* Marietta Fertilizer Co. v. Blair, 173 Ala. 524. 

* See Jackson v, Vermilyea, 6 Cow. 677. 

* See 3 Hanr. Law Rev. 31S-321. 

' Winthrop v. Benson, 31 Me. 381. 
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by the adverse possession of another for the statutory period, 
than any stranger.^ 

In every case a title gained by adverse possession is a fee 
simple, for a possession to be adverse must be under claim of a 
fee. So^ when adverse possession is held for the statutory period 
against a particular tenant, he is barred, and the •adverse 
possessor gains a fee. Hb fee is, however, in this case deter^ 
minable by the reversioner or remainderman when the latter's 
right of entry accrues on the expiration of the period of the 
particular tenancy. If a tenant for life is barred by the adverse 
possession of a stranger, the remainderman has a right of entry 
on the death of the life tenant, and the statute, which has run 
to completion against the tenant for life, begins to run anew 
against the remainderman. He is not barred unless the adverse 
possessor continues to hold for the full statutory period after 
the accrual of the remainderman's right to possession.' 

It has been seen that, by some of the cases anyway,' the hostile 
claim of a fee necessary to make adverse possession may be of a 
fee in a third person under whom the possessor asserts that he 
holds a limited estate. If it be held that possession under such 
a claim does bar the true owner, the question then arises as to 
who has the title gained by the operation of the statute. Some- 
times the adverse possessor holds under a deed from a stranger 
purporting to convey a limited estate to the possessor^ who 
claims by virtue of the deed only, and the deed is valid in form 
and execution and fails of operation for the sole reason that the 
grantor had no title. In such cases the adverse possessor is 
estopped by so holding under the deed to assert, as against others 
claiming interests under the same deed, that he acquired as the 
result of his possession any larger interest than that which the 
terms of the deed gave him. Thus, if X is owner and Y, a 
stranger to the title, makes a deed to A for life, remainder to B 
in fee simple, and A enters and holds for the statutory period 
under and by virtue of the deed, X is barred and A gets a life 

1 Hughes V. Graves, 39 Vt. 359 ; Faloon v. Simshauaer, 130 111. 649. 
* Dawson v. Edwards, 189 111. 60 ; Moore v. Luoe, 29 Pa. 8t. 260. 
< See page 252, n. 1-3. 
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estate and is estopped to claim more. B, therefore, through the 
operation of the estoppel, gains title to the remainder in fee.^ 

It is a different case and the result is otherwise when there 
is an adverse possession under a similar hostile claim of a 
particular estate and remainder but the instrument under which 
the claim is made is invalid in itself as a conveyance. In this 
type of cases it is immaterial whether the maker of the instru- 
ment is owner of the land or a stranger. The paper transfers 
nothing, and there is no estoppel from an instrument invalid 
in itself, for a void deed b no deed at all. Hence, at the close 
of the statutory period the adverse possessor can claim the 
whole fee ; that is, of course, in those jurisdictions that regard 
such a possession as adverse to the true owner.^ It seems the 
result should be the same, if the owner is held to be barred, 
in the cases of entry on private land in the belief that it is 
government land and with the intention of gaining a homestead. 
There is no estoppel by deed and no basis for an estoppel in 
pais.^ 

The foregoing discussion of the effect of adverse possession 
has been confined to cases in which the possession is held by the 
same person for the entire statutory period. When one has 
acquired a title by adverse possession, any subsequent transfer 
of his interest raises no question of the law of adverse possession, 
because a title so gotten is the same as a legal title obtained in 
any other manner. Its transfer is subject to the general rules 
of conveyancing. It often happens, however, that when one 
has been in the adverse possession of land for a part only of the 
statutory period, his possession is transferred to another adverse 
possessor who continues the possession for the balance of the 
statutory period, and, sometimes, there are several such 
successive adverse holdings, no one of which lasts long enough 
to bar the owner, but the duration of all together exceeds the 
period prescribed by the statute. The question then arises 

1 Dalton V. Fitzgerald, (1897) 1 Ch. Div. 440. 
> In re Anderson, (1905) 2 Ch. Div. 70. 

'See Maas v. Burdetzke, 93 Minn. 295; 18 Harv. Law Rev. 380; 
19 id. 59. 
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whether the holdings of the successive adverse possessors can 
be united or ''tacked", as it is called, to make up the time of 
adverse holding necessary to bar the owner; e.g.^ if A holds 
adversely for ten years and then transfers his possession to B, 
who holds for ten years more, is the owner barred? The 
possession is continuously hostile to the true owner in the sense 
that he has been kept out of possession for twenty years. 
Nevertheless, the ''tacking" of successive adverse possessions is 
to some extent limited by the courts. 

The law regards bare possession of land as a property interest 
that gives a right to the land good against any other claim except 
a similar possessory interest that is prior in time or a valid legal 
title, and such a possessory interest is real property that will pass 
by descent or purchase.^ Hence, a conveyance of it, to bind the 
grantor, must be by such a method as would have sufficed to 
effectually convey the legal title if the grantor had had that 
instead of mere possession, Le., descent or a devise or grant 
valid in form. When the interest of one adverse possessor is 
transferred to his successor by such means there is said to be 
privity of estate between them. Practically everywhere the 
holdings of successive adverse possessors between whom there 
has been privity of estate by inheritance, devise, or deed can be 
tacked to make up the statutory period so as to bar the former 
owner.' Furthermore, although it is the usual language of the 
courts that tacking will not be allowed unless there is privity 
of estate, the weight of authority has in the application of this 
rule to the case of actual adverse possession, as distinguished 
from that which is constructive only, enlarged the meaning of 
privity of estate beyond its technical limits by holding that a 
mere verbal agreement accompanied by volimtary transfer of 
the possession is sufficient privity of estate.' A common appli- 

^ See Stokes v. Berry, 2 Salk. 421 ; Asher v. Whitlook, L. R. 1 Q. 
B. 1 ; 21 Harv. Law Rev. 375. 

s Overfield v. Christie, 7 S. & R. 173 ; Note, 24 L. R. A. (n.s.) 1055. 
In South Carolina it has been held that a vendee from an adverse pos- 
seesor oannot taok his i>o88e8sion to that of his vendor. King v. Smith* 
Rioe, 10 ; but cf. Sutton v. Clark, 59 S. C. 440. 

• Note, 35 L. R. A. (n.b.) 408. 
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cation of the doctrine is to the case of an owner of land who 
includes in his possession a strip of land lying beyond his 
boundary and not owned by him. If he conveys to a grantee 
by a deed describing only what the grantor owns and not the 
additional strip, but the grantor turns over to the grantee 
possession of the strip along with the land conveyed by the 
deed and the grantee continues to occupy the strip, the adverse 
Ix>ssessions of the latter by the grantor and the grantee can be 
tacked on the theory that the transfer of possession is sufficient 
privity of estate.* Some of the courts, however, require in such 
cases a true privity of estate.^CoJ if aee<n4 

When the period of adverse possession is made up by the hold- 
ings of successive adverse possessors between whom there is 
no privity of estate in any sense and no voluntary transfer of 
I>ossession and each holds in actual hostility to his predecessor, 
as, when there are successive disseisins, the overwhelming weight 
of authority refuses to allow tacking, although there may have 
been no gap between the holdings and the true owner may have 
been actually ousted for the whole period.' The theory seems 
to be that when there is no privity of any kind a new right of 
«ntry arises on the beginning of each different adverse possession 
and sets the statute running afresh. It should, however, be 
noted that the cases that aUow tacking on a transfer of posses- 
sion by verbal agreement do, in fact, permit tacking of pos- 
sessions legally adverse to each other. It is universally the law 
that different adverse possessions, between which there is a gap 
in time, cannot be tacked, because on the ending of each the 
owner is constructively remitted to his possession, and any 
subsequent adverse possession gives a new right of action. 

The law in respect to the tacking of constructive, as distin- 
guished from actual, adverse possessions is everywhere perfectly 
dear that to be tacked the successive adverse possessions must 
be related to each other by such privity of estate as, supposing 
the different possessors to have had the legal title, would have 

> Wisbart v. MoEnight, 178 Mass. 356. 

« Erok V. Church, 87 Tenn. 575. 

* See Fanning v. Wilooz, 3 Day, 258, contra. 
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sufficed to transfer it, that is to say, descent or a conveyance 
valid in f orm.^ 

Assiuning several adverse possessions are allowed to be tacked 
so that the former owner is barred, the question as to who has 
acquired the title is determined by the relations of the successive 
possessors among themselves. If there has been true privity of 
estate between them, so that the possessory interest has been 
duly conveyed by one of the valid methods of conveyance of 
real property, the one who holds the possessory interest at the 
time when it is turned into legal ownership of the land, by the 
completion of the statutory period, acquires the legal title. 
If, however, there has been a transfer of possession between the 
different adverse holders without a legal conveyance, albeit the 
successive possessions may be allowed to be tacked to bar the 
former owner, yet any possessor can recover the land from one 
later in time, unless the statute of limitations has run against 
the earlier one, because he has not transferred his possessory 
interest by any act legally binding on him. Hence, it follows 
that when there have been a number of successive adverse 
possessors without true privity between them, whose possessions 
are yet allowed to be tacked, and this situation has continued 
for more than the statutory period, the former owner loses his 
title and it passes by operation of the statute to the earliest 
possessor in the line who has not himself lost his interest by 
reason of the possession of his successors adverse to him. 

The theory of the statute of limitations is to take away a man's 
legal right when he has sliunbered on it for the prescribed length 
of time. It does not accord with that theory or with justice to 
thus pimish for hb inaction one who has been under some dis- 
ability to protect his rights. The statute of James I, therefore, 
provided ''that if any person . . . that . . . shall have such 
right or title of entry be or shall be at the time of the said right 
or titie first descended, accrued, come or fallen, within the age 
of one and twenty years, feme covert, rum compos mentis, im- 
prisoned or beyond the seas, that then such person . . • and 
hb • . . heir shall or may, notwithstanding the said twenty 

^ Simpson v. Downing, 23 Wend. 316. 
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years be expired, bring his action or make his entry ... so as 
such person, ... or his heir, • • . shall within ten years 
next after his . . . full age, discoverture, coming of sound mind, 
enlargement out of prison, or coming into this realm, or death, 
take benefit of and sue forth the same, and at no time after 
the said ten years." The American statutes have provisions 
embodying the same principle, but with varying periods of 
extension of the statute and grounds of disability. 

The effect of these provisions is that if, at the time the right 
of action first comes into existence, the person entitled to it is 
under some one or more of the enumerated disabilities, the 
running of the statute continues during the entire time while 
such disability exists and for the additional time appointed by 
the statute, which is in the Statute of James I ten years and in 
the American statutes generally some shorter period. No dis- 
ability not existing when the right of action first comes into being 
has any effect. Thus, if an infant be disseised and later, either 
diu-ing infancy or afterward, be imprisoned or become insane, 
it is in respect of the disabUity of infancy only that he can claim 
the benefit of the additional time allowed for the bringing of his 
action. So, also, if an insane person be disseised and die while 
still insane and his heir be an infant, the heir can claim no exten- 
sion of time in which to bring his action to recover the land by 
reason of his own infancy, because the ancestor's disability of 
insanity was the only one under which the person entitled to the 
right of action when it arose was laboring at that time. The 
heir's disability of infancy is a supervening one and has no 
effect on the case. 

It may well happen that the time of the continuance of a 
disability added to the additional period allowed by the statute 
after the termination of the disability will be less than the full 
period aOowed by the general provision, namely, twenty years, 
under the statute of James I. The disability will, in such a case, 
make no difference because every one entitled to recover the 
possession of land has the benefit of the full general period, 
whether he is under a disability or not. Thus, imder the statute 
of James I, if an infant of eleven or more years is disseised the 
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disability of infancy does not aflPed the length of time 
which he can make entiy or bring an action, for the remaining 
period of his infancy and ten years in addition thereto cannot 
exceed twenty years in all. If, however, he were disseised when 
one year old the statute would run for thirty years. If disseised 
at five years of age he would have twenty-six years in which to 
bring action. 

Besides the general statutes of limitation on actions for the 
recovery of land, many American States have enacted statutes 
providing for shorts periods under certain special drcum- 
stances, e.g.^ when the adverse possession has been under some 
color of title and the possessor has paid the taxes on the land. 
Consideration of these acts, however, lies beyond the scope of 
the present work. 

Finally, it should be noted that statutes of limitation do not 
run against the sovereign except in so far as he spedaUy pennits. 
Hence, they do not bar the State itself unless it is expressly 
designated or the mischiefs to be remedied are of such a nature 
that it must necessarily be included.^ 

1 Gibson v. Chouteaa, 13 Wall. 92, 99. 

See, in genoral. Title by Adverse Possession, 32 Harv. Law Ber. 
135 ; Claim of Title in Adverse Possession, 38 Tale Law Jour. 219. 



CHAPTER XVII 
PRESCRIPTION AND CUSTOMARY RIGHTS 

PRESCRIPTION 

Prescription in its original and broadest legal meaning is the 
^tablishment of a claim of title to a thing by virtue of im- 
memorial use and enjoyment. In the law of England and the 
United States, however, prescription means spedficaUy the 
method of acquiring by lapse of time a title to things that lie 
in grant at common law, namely, incorporeal as distinguished 
from corporeal hereditaments.^ Adverse possession applies to 
corporeal things and prescription to incorporeal things. In the 
United States the cases are principally of easements, and their 
acquisition by lapse of time is typical of the operation of the 
law of prescription, although profits i prendre appurtenant and 
other incorporeal rights may be so acquired.* The law of 
adverse possession rests entirely on statute ; the law of prescrip- 

1 It is generally said that under the oommon law the doctrine of 
presoriptton had no application to land. This is substantially true in 
practice, because, the statute of limitations being usually sufficient to 
meet the case of adverse posseision of land, there is no need to invoke 
prescription for that purpose. There seems, however, to be no reason 
in principle why a title to land cannot be acquired by possession for 
time immemoriaL See Markby Elements of Law, {{ 554 el 9eq. It 
has been held that a grant of land may be presumed from long pos- 
session. Fletcher v. Fuller, 120 U. S. 534. The presumption seems to 
be merely a rebuttable one. Fletcher v. Fuller, Md., 550. It 
arises generally from a possession for a period equal to that established 
by the statute of limitations, but it may rest upon other acts indicative 
of ownership, where there has also been a long possession, although the 
latter has been ocoasionaUy interrupted so that reliance cannot be 
placed upon the statute of limitations. Id. p. 552. See also Bunce 
V. Wolcott, 2 Conn. 27. 

* That a franchise may be acquired by prescription, Milton v. Haden« 
32 Ala. 30. 

203 
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tion has been developed by tbe courts as a part of the non- 
statutory common law. In England, however, a ''Prescription 
Act" was passed in 1832/ and in some of the American States 
there are statutes dealing with certain phases of the subject.' 

At the time of the passage of the earlier statutes of limitations 
on actions to recover land, the matter of the acquisition of in- 
corporeal hereditaments by lapse of time was regulated by the 
original doctrine of prescription. There was no fixed period. 
Prescriptive rights were acquired when the user had been enjoyed 
for a time beyond the memory of man, or, as the phrase is, from 
''time whereof the memory of man runneth not to the con- 
trary."' In the year 1275 a statute^ was passed fixing a 
limitation on the bringing of the action known as a writ of right, 
which was an ancient common law action to recover the seisin of 
land. As was characteristic of the earlier statutes of limitations, 
a fixed date was set after which the right of action must have 
accrued in order to be enforced.^ The date was the b^inning 
of the reign of Richard I, i.e., September 23. ^189 . This act 
was a statute of limitations on actions for the recovery of 
corporeal realty only and had no reference to incorporeal 
hereditaments. The judges, however, by analogy to the 
statutory rule for land, established the same period for the 
acquisition of incorporeal hereditaments by prescription. 
They held that the time of legal memory, i.e., " time whereof the 
memory of man runneth not to the contrary ", began with the 
reign of Richard I in 1189.' If the incorporeal right had been 
enjoyed from that time, a prescriptive title to it was gained. On 
the other hand, if it was shown that the user began at any time 
after that date, the prescription failed. 

As time went on, it became so difficult to prove a user from 
1189 that the courts held that proof of a user as far back as liv- 
ing memory could go raised a presumption of a user from 1189 ; 
and when the statute of James I fixed the period of limitation 
of actions to recover land at twenty years, the courts, again by 

^ 2 & 3 Wm. IV, o. 71. * Bee Jones EaBements, 1 160, n. 4. 

• Lit Ten. 1 170. * 3 Edw. I, o. 39. •See Chap. 16. 

* See Com. Dig., Prescription, E 1. 
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analogy to a statute, this time that of James I, held that a user 
for twenty years would presumptively prove a user for the time 
of l^al memory. However, a user either for time of living 
memory or for twenty years did no more than create a presump- 
tion that the user had been exercised from 1189, and proof that 
it did in fact begin at any later date destroyed the presumption 
and defeated the prescription. * 

When the time of legal memory came to be several centuries 
in length, it was practically impossible in most cases to estab- 
lish a claim by prescription. The presumption of a user from 
1189 was so often overthrown by proof of a later origin that the 
courts adopted a new device. They abandoned altogether the 
original theory of prescription and held that a user for sufficient 
time would raise a presumption of a grant of the right from the 
servient to the dominant owner, which grant, as it was not 
forthcoming, was supposed to have been lost.^ At first a user 
for time of living memory was required to raise the presumption 
of the grant, but later, again by analogy to the statute of James 
I, it was held that a grant of the right would be presumed from 
a user for twenty years ; ' and it is now the general conmion 
law rule that a grant of the incorporeal right will be presumed 
from an enjoyment of it for a period corresponding in length to 
that fixed by the statute of limitations on actions for the re- 
covery of land. The period is so fixed by analogy to the local 
statute and varies in different States as the statutes vary in 
respect to the length of the period.' This is the modem so- 
caUed "lost grant theory of prescription." 

In the United States the lost grant theory of prescription has 
been generally adopted, but some courts have accepted a 
modification of it that bases prescription on a closer analogy to 
the statute of limitations and that may be designated as "the 
theory of analogy to the statute of limitations." According to 

1 It seems that the grant was alleged to be lost in order to excuse 
profert. See Lehigh Valley R. R. Co. v. MoFarlan, 43 N. J. Law, 605. 

• Angus v. Dalton, 3 Q. B. Div. 85, 103-105 ; Edson v. Munsell, 
10 AUen, 557. 

*8ee Jones Easements, §160, n. 4, §164, n. 1. Cf. Melvin v^ 
Whiting, 10 Pick. 295, 13 Pick. 184. 
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this latter theoiy the fiction ci a lost granf is diacaitled and 
prescription is niade to operate strictly by analogy to the statute 
of limitations on actions for the recovery ct land,^ and the roles 
of the operation ct the statute of limitations are made to apply, 
so far as by their nature they can be, to the gaining of a right 
in the land of anoth^ by prescription. These two theories 
constitute the present day American law of prescrq>tion. 

On both theories prescriptive ri^ts are gained by the dom- 
inant owner's user of the rig^t for the prescriptive period ; such 
user by the one theory raising a presumption of a grant of the 
ri^t^ and by the other theoiy creating a l^al right to con- 
tinue the user by analogy to the statute limiting the time in 
which actions to recover land may be brought. On either 
theoiy the character of the user that will give the ri^t is the 
same. It must be adverse, that is to say, a user in derogation of 
the rights of the servient owner and for which he could bring an 
action at law. 

The presumption of a grant and the acquisition of a prescrip- 
tive right by analogy to the statute of limitations both rest upcm 
the theory that the servient owner has allowed the continuance 
of a user in violation of his rights. It follows that no user that 
is not in derogation of the servient owner's ri^ts and does not 
give him a right of action can be adverse to him or the foundation 
of a prescriptive right in another person. Thus, no user by the 
express or implied license of the servient owner is adverse.' 
The dominant owner need not make an express claim of right 
or declare that the user is in contravention of the servient 
owner's rights, for the adverse character of the user may be 
inferred from the circumstances.' If nothing but an un- 
explained user is shown it is presumptively adverse, and the 
servient owner has the burden of showing that it was permissive.^ 

So, in general, a user that is not adverse confers no pre- 

1 Erier's Private Road, 73 Pa. St. 109; Tra<Qr v. AtherUm, 36 Yt. 
503. See Jones Easements, 1 159. 

* Bemiett v. Biddle, 140 Pa. St. 396. 

* Smith V. Putnam, 62 N. H. 360. 

« Carmody v. Mnlrooney , 87 Wise. 552. CorUra^ C. B. 4b Q.H. R. Co. 9. 
Ives, 202 I1L 69. 



PBXSCBIFnON AND CUSTOMARY BIGHTS 267 

scriptive ri^t, although the user is not by license. Hence, in a 
case in which a prescriptive right to cause noise and vibration by 
a factory was claimed by virtue of long maintenance of the 
condition, it was held that prescription did not run before the 
servient owner, a physician, built his consulting room near the 
factory. Until he suffered from the nuisance there was no cause 
of action and the user was not adverse.^ So, too, if A has enjoyed 
for any length of time, however long, the unimpeded movement 
of currents of air across B's adjoining land, A cannot gain 
thereby any prescriptive right that will prevent B from building 
on his own land so as to interfere with the movement of air; 
for A was doing nothing in derogation of B's rights and gave B no 
cause of action.' 

In the United States, the same principle is correctly held 
to apply to claims of prescriptive easements of light and of 
support of buildings by adjacent land. One whose windows 
receive light from adjoining land does nothing in derogation of 
the servient owner's rights and does not give him a cause of 
action. The latter, therefore, may so build as to intercept the 
light whenever he chooses, and it is inmiaterial how long the 
windows have enjoyed the light.' Likewise, one cannot gain a 
prescriptive right to support for his buildings from his neighbor's 
land, if the buildings do not actually encroach upon the latter's 
soil. Buildmg on one's own land is not in derogation of a 
neighbor's ri^ts.^ In England, however, the courts have 
always recognized the so-called doctrine of '^ ancient lights '\ 
by which an easement of light can be gained by prescription ; 
and it is also the common law of England that a right to the 
lateral support of buildmgs by adjoining land can be acquired 
by enjoyment for the prescriptive period.* The English law, 

1 Sturges V. Bridgman, 11 Ch. Div. 852. 
s Webb V. Bird, 13 G. B. (n.b.) 841. 

* Pturker v, Foote, 19 Wend. 309. Delaware !■ the single exception. 
Clawaon v. Primrose, 4 Dcd. Ch. 643 ; but cf. HuU^ v. The Security 
Trust Co., 5 Del. Ch. 578. 

* Sullivan v. Zeiner, 98 Cal. 346. 

* Gale E., 8th ed., 314 et 9€q., 391 et ttq.; Dalton v. Angus. 6 App. 
Gas. 740. 
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however, in these two instances of prescription is in conflict 
with principle and rests entirely on the authority of precedents.^ 
The principle that prescription does not run unless the user 
can be made the basis of an action by the servient owner controls 
the decision of cases in which a prescriptive right is claimed 
against a reversioner by virtue of a user exercised for the pre- 
scriptive period against the particular tenant. If the user was 
not an actionable injury to the reversion, prescription has not 
run ; if there was sudi an injuiy, a prescriptive right to continue 
the user against the reversioner has been gained. The general 
rule is that permanent damage to the land is an injury to the 
reversion but mere temporary damage is not.' Some cases have, 
however, held, by reasoning that goes in a circle, that the rever- 
sioner can maintain an action because the right is being acquired 
against him, which constitutes such damage as entitles him to 
bring action to protect himself.' This doctrine must also 
involve the proposition that the right is being gained because 
he has the action. No user can possibly be adverse while both 
the dominant and the servient tenement are in the possession 

^ See opinion of Fry, J., in Dalton v. Angus, 6 App. Cas. 740, 771. 

> Baxter v. Taylor, 4 B. & Ad. 72. See Oale E., 8th ed., 216, n. 

* Lund V. New Bedford, 121 Mass. 286. In Wheaton v. Maple 
& Co., (1893) 3 Ch. Div. 48, it was held that no easement can be 
gained by presumed grant against the tenant for years; that the 
theory of prescription is against presuming a grant by anyone except 
an owner in fee ; and that an easement claimed by prescription must 
be claimed as appurtenant to land and not as annexed to it for a term of 
years. However, as the court said that a grant by the lessee, oom- 
mensiurate with his lease, might be inferred as a fact, if there was evi- 
denoe to justify the inference (p. 63), there seems to be as much reason 
for appl3dng the legal fiction of a lost grant to a lessee as to a tenant in 
fee. See renuirks of Baron Parke in Bright v. Walker, 1 C. M. & R. 
211, 221. If prescription is based upon analogy to the statute of limi* 
tations, the result reached in Wheaton v. Maple & Co. seems equally 
unnecessary. Adverse possession for the statutory period against a 
tenant of a particular estate bars him and gives the possessor a fee 
determinable by the entry of the remainderman. Pages 253-254, 256. 
There seems to be no reason for not applsdng the analogy to the case 
of gaining a prescriptive right against the tenant of a particular estate. 
It appears, lUso, to be the better policy to allow the prescriptive right 
to be gained against the tenant; else, in cases of long term leases, 
s.^., for 1000 years, prescription would practically never run. 
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• 

of the same person. He cannot have an action against himself 
as a result of using his own land.^ 

The beginning of the prescriptive period dates farom the 
tune when a user with all the characteristics of an adverse user 
begins. A user may be made under circumstances preventing it 
from being adverse, and in such a case it wOl not, of course, set 
prescription running. Change of conditions may, however, 
convert it into an adverse user. Hence, it is said that the 
prescriptive period begins when a cause of action first accrues 
to the servient owner. For example, a user under license be- 
comes adverse when the license is revoked. From that time 
the user is actionable and if continued thereafter for the pre- 
scriptive period ripens into a legal right.' 

As the acquisition of a prescriptive right results farom the 
failure of the servient owner to stop a user that was m violation 
of his rights, it follows that the latter must be so open and 
notorious in its character that the servient owner cotlld know of 
it. Thus, a user of an underground drain that is not visible 
or apparent to the servient owner is not adverse to him until 
the user is brought to his knowledge.* When, however, the 
user is of an open and notorious character, it is probably not 
necessary that the servient owner have actual knowledge.^ 

It b commonly said that the user, in order to be effective 
in ^ving the prescriptive right, must have been nuide with the 
acquiescence of the servient owner. '' Acquiescence '^ as thus 
used does not mean permission given to make the user, as, a 
license. User under such permission would not be adverse 
and could not be the basis of a prescriptive right. When the 
courts say that the user must be with the acquiescence of the 
servient owner, they mean only that to make the user effective 
it must be continued without interruption by the servient owner. 

a 

^ See Jones Easements, { 166, n. 4. Tenants in common ean ao- 
qnire prescriptive rights over land of one of them held in severalty 
if the user is in fact adverse. Bradley's Fish Co. v. Dudley, 37 Conn. 
136. 

* Eckerson v. Crippen, 110 N. T. 585. 

• Treadwell v. Inslee, 12Q N. Y. 458. 

« Ward V. Warren, 82 N. Y. 265, tetMe. 



270 THE LAW OF BEAL PBOPEBTT 

He ''acquiesces'' if he fails to resist. If he protests against the 
user and denies the dominant owner's right and forbids him to 
continue the user, it is evident that the servient owner does not 
really acquiesce, in the correct sense of the word. Neverthe- 
less, such protests and denials should not avail to stop the 
rimning of prescription in favor of the dominant owner, and such 
is the law in a number of jurisdictions.^ Indeed, protests and 
denials by the servient owner serve to make it clear that the 
user is an adverse one and not by license. Protests by a dis- 
seisee against the occupation of his land by a disseisor and a 
denial of the latter's right avail nothing against the adverse 
possession, and it should be the same in the case of an adverse 
user of an easement. Some cases, however, have held that pro- 
tests and deniak do amount to an interruption of the user and 
stop the running of prescription ; ' but this doctrine is wrong 
on principle. 

The true rule as to what constitutes an interruption of the 
user by the servient owner is that, just as no user b adverse un- 
less it gives the servient owner a cause of action, so no act by 
the servient owner is an interruption of an adverse user imless 
it is of such a character as would amount to an actionable inter- 
ference with the user if the latter were a lawful right in the land 
of another instead of an adverse user. Thus, the servient owner 
may interpose some physical obstacle to the user, as, placing a 
bar across a way or tearing down eaves projecting over hb 
land or cutting off a water pipe or drain across hb land or 
forcibly resbting the entering thereon of the dominant owner ; 
in such a case the servient owner does something for whidi the 
dominant owner could maintain an action if he had the legal 
right to make the user. If the user b an adverse one without 
right, such an act b an interruption of the user that prevents its 
ripening into an actual lawful right in the land of another. No 
other kind of act b an interruption of the user ; except that the 
servient owner can protect himself by bringing an action in the 

1 Lehigh Valley R. R. Co. v. MoFarlan, 43 N. J. Law, 605 ; Eiin- 
baU V. Ladd, 42 Vt. 747. 

* Chicago & N. W. Ry. Co. v. Hoag, 90 111. 339. 
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courts against the dominant owner for the actionable wrong 
committed by the latter in exercising the adverse user. The 
bringing of such an action is an interruption of the running of 
prescription, and it is prevented from running during the pend- 
ency of the action to the conclusion thereof by entry of final 
judgment, even though the user was in fact continued through- 
out the entire period.^ The effect of an interruption is to take 
from the dominant owner the benefit of the running of pre- 
scription to the time of the interruption. If the user is con- 
tinued thereafter, it merely starts a new prescriptive period. 

The user must be continuous. This does not mean that it 
must be constantly being exercised nor even that it must be 
exercised every day. A user of a continuous easement^ is, 
indeed, continuous in the strictest sense of the word. In the 
case, however, of discontinuous easements, the user is sufficiently 
continuous within the requirement of the law of prescription if 
the claimant of the right has been in the habit of exercising it 
whenever he had occasion to do so. For example, one who 
claimed a right by prescription to maintain an irrigating ditch 
across his neighbor's land was not required, in order to make a 
continuity of use, to use the water when he did not need it. 
As he had used the ditch at such times as he had occasion to do 
so, it was regarded by the law as a continuous use.' 

Prescription differs from the acquisition of title to land by 
adverse possession under the statute of limitations in that it is 
universally the law that there can be no tacking of the periods 
of adverse user by different persons unless there is privity 
between them. The times of an adverse user exercised suc- 
cessively against the servient owner by the disseisee of the 
dominant tenement and his disseisor cannot be united to make 
up the prescriptive period.* The times of user, however, of an 
ancestor and his heir and of a grantor and his grantee can be 
tacked because of the privity between them.^ 

1 Workman v. Ciirran, 89 Pa. St. 226. * Chap. 13. 

• Heeperia &o. Co. o. Rogers, 83 Cal. 10. 

• See Hofanes Common Law, 368. 

• Melvin v. Whitiiig, 13 Pick. 184. 
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In the United States^ the prevailing doctrine is that the 
presumption of a grant arising from the user is a conclusive one 
and cannot be rebutted by proof that no grant ever was in fact 
made.^ This^ in effect^ is making a rule of law that the user 
gives the right, although the rule is clothed in the fiction of a 
presumed grant. 

However, although a servient owner cannot defeat the effect 
of the presumption arising from the user by proving that he did 
not in fact make a grant, he may rebut the presumption by 
showing that he was imder a disability. Just as the ordinary 
effect of the adverse possession of land is modified, under the 
provisions of the statute, when the ousted owner was under a 
dbability at the time of the accrual of his right of action,' so 
the running of prescription is subject to limitations when the 
servient owner is laboring imder a disability. If prescription 
be based upon a presumed grant, it is manifest that there should 
be no presumption of a grant raised against a servient owner 
who by reason of disability b incapable of making it. If 
prescription be rested upon the analogy to the statute of limita- 
tions, the analogy should be consistently applied to the case of a 
disability and prevent the accrual of prescriptive rights when 
the servient owner is under a disability. 

On the presumed grant theory of prescription, anything that 
would prevent the servient owner's making a valid grant would 
constitute a disability, as, for example, insanity,* infancy,^ 
and when the user is made against a tribe of Indians who have no 
power to convey their land.^ On the theory of the analogy to 
the statute, it would seem that anything named in the statute of 
limitations as a disability would be regarded as a disability suf- 
ficing to suspend the running of prescription ; and, in view of the 
tendency to follow the analogy to the statute so far as it is ap- 
plicable, it is not improbable that the courts would, even on the 
lost grant theory, recognize as a disability anything mentioned as 
such by the statute of limitations. 

1 Lehigh Valley R. R. Co. v. MoFarlan, 43 N. J. Law, 605. 

* Chap. 16. * Edson v, MunseU, 10 Allen, 557. 

* Lamb v. Crosland, 4 Rich. 536. 

* Woodworth v. Raymond, 51 Conn. 70. 
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Logically^ if prescription is to be based on the theory that 
there was a grant of the right, inasmuch as nothing can be 
inferred from the passiv^iess of one who cannot resist the user, 
the time of any supervening disability should be deducted in 
computing the time of the user, and this view has sometimes 
been taken.^ When the analogy to the statute is adopted, the 
doctrine of disabilities pertaining to adverse possession is 
applied to prescription, and a supervening disability not existing 
when the user began does not affect the running of prescription.' 
This latter view represents the weight of present day authority .• 
This is because most of the courts apply the analogy to l^e 
statute in this respect, although when it is not of consequence to 
distinguish between the two theories they follow the custom of 
saying that prescription rests on a presumed grant. 

The extent of the right acquired by prescription is limited by 
the user made. The right gained is to continue lawfully the 
user that has been exercised adversely during the whole of the 
prescriptive period. Thus, the use of a drain through the 
servient tenement to carry off waste water from the kitchen on 
the premises of the dominant owner gave a right to use the 
drain for that purpose only and not for drainage from a water 
closet.^ If, in the case just mentioned, the user had been the 
maintenance of the drain pipe across the servient tenement, 
then it might well be held that the right gained had been to 
maintain a drain and that it could be used for any kind of 
drainage. As, however, on the facts, it was found that the 
adverse user had been the use of the drain in a certain way, the 
right gained was restricted to the continuance of that particular 
user. In a case in which the plaintiff claimed a prescriptive 
right of way to drive cattle along a passage belongmg to the 
defendant, the plaintiff proved a user giving him a right of way 
for all manner of carriages, and he also proved that he had driven 
hogs on the way in question. The jury found a verdict for the 

^ Lamb o. Croflland, 4 Rich. 536. See also Melvin v, Whitang, 13 
Pick. 184. 

* Tracy v. Atherton, 36 Vt. 503. * See Jones Easements, { 199. 

* Shaughnessey v. Leary, 162 Mass. 108. 
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def endanty which meant that the user proved did not include a 
user for driving cattle, and the court accepted this finding, 
saying that the user shown was evidence of the extent of the 
right adversely exercised but that it was a question of fact 
for the jury to say whether a user to drive cattle was included 
in using as a carriage way and for driving hogs.^ 

When a right of way by prescription is proven, it is presump- 
tively a way for all purposes of the land in its existing state at 
the time of the supposed grant. So, when there was a way by 
prescription and the dominant tenement had been used for 
agricultural purposes only and the dominant owner then began 
to build on his land, it was held that he could not use the way 
'' except for the purposes to which the land has been heretofore 
applied.'^ It was argued that, as a user had been shown for all 
purposes theretofore desired, a general right to use for all pur- 
poses had been gained, but the claim was not allowed. A user 
for all purposes of land in its existing state may be considered 
a user for particular purposes and not a general user.^ 

The rule of limiting the right to the user made is taken reason- 
ably ; a right to use for a carriage way will comprehend a right 
to use for a horse way.* Doubtless, a right to drive would in- 
clude a right to walk, but probably a right to walk would not 
include a right to go on horseback or to drive a vehicle, as the 
latter would be more burdensome on the servient tenement than 
the use as a foot path. 

The fact that during part of the prescriptive period the 
burden of the user on the servient tenement has been increased 
does not give the dominant owner a right to the greater ease- 
ment, but it does not, on the other hand, prevent him from 
acquiring the lesser right, provided the nature of the user has 
not been changed. The lesser user is included in the greater. 
Thus, in the above mentioned case of the drain,^ the discharge 



^ Ballard v. Dyson, 1 Taunt. 279. See also Cowling v. 
4M.&W.245. 

* Wimbledon Confiervators v. Dixon, 1 Ch. Div. 362, per Melliah, 
L. J. 

* Per Heath, J., in Ballard v. Dyson, 1 Taunt. 279. 
« Pace 273, n. 4. 
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into the drain of water closet drainage for a part of the prescrip- 
tive period did not prevent the acquisition of the right to use it 
for kitchen waste water, which had, been done throughout the 
entire period. 

A dedication ^ of land for a public purpose, as, for a highway, 
can be established by prescription. Use by the public of 
the highway for the prescriptive period raises a conclusive 
presiunption of a dedication on the same principle as that 
operating to establish a private easement by long continued 
user.* 

Easements of fencing * can be created by prescription. When 
the servient owner has, for the prescriptive period, maintained 
a division fence between the two tenements, at the demand of 
the dominant owner or under circumstances indicating an 
assumption of the burden by the servient owner, the law then 
imposes upon him the legal duty to keep up the fence. For the 
IX'escriptive period the burden has in fact been discharged by 
the servient tenement ; the law thereafter regards the burden 
thus volimtarily assumed as a legal obligation.^ For example, 
if one of two adjoining landowners builds and maintains a fence 
to im>tect his land from his neighbor's cattle, he is taking upon 
himself a burden that may ripen into a prescriptive duty, be* 
cause every owner of cattle is normally bound to prevent them 
from trespassing on his neighbor's land. When one builds a 
fence to keep in his own cattle no such consequence follows. 

CUSTOICART RIGHTS 

Customary rights are rights in the land of another and are 
closely analogous in their nature to prescriptive rights but differ 
from the latter in two important respects. A prescriptive 
right is connected with some dominant estate. The rig^t is 

^ Chap. 14, Creation of Pablio Conyentional Rights in the Land of 
Another. 

* Reed o. Northfleld, 13 Pick. 04 ; Jennings v, Tisbury, 5 Qray, 73. 

* Chap. 13, Easements. 

* Lawrence v. Jenkins, L. R. 8 Q. B. 274 ; Castner p. Riegel, 54 N. J. 
Law, 496. 
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gained by one who, either alone or together with his predecessors 
in title, has exercised the user for the benefit of and as appurte* 
nant to some certain estate of which he and they were owners.^ 
Customary rights, on the other hand, pertain to some class of 
persons who enjoy the rights because they are members of the 
class and not as tenants of a dominant tenement. Whoever 
becomes a member of the class is entitled to exercise the ri^t ; 
whoever leaves the class loses the benefit of the right. ^' Custom 
is unwritten local law prevailing by usage in a certain district, as 
a town, or parish, or manor. By custom a local public or dass 
of persons, as the inhabitants of a town or parish, may be entitled 
to have some use or quasi easement of land : as to have a way 
over certain land to church or market; or to hold a fair or 
market at a certain place ; or to take water from a spring ; or 
to have a watering place for cattle ; or to have an exercise and 
recreation ground." • 

Customary rights are acquired by immemorial usage and 
herein, also, custom differs from prescription. While prescrip- 
tion is now based on a user for twenty years raising a conclusive 
presumption of a lost grant or operating directly by analogy to 
the statute of limitations, custom, in respect to the manner of its 
establishment, is like prescription in the earlier stages of its 
development, when the user must have been exercised from 
time inmiemorial and time inunemorial meant from the begin- 
ning of the reign of Richard I in 1189. To create a right by 
custom, the custom must in theory have been begun before that 
date. A user for twenty years raises such a presumption of an 
immemorial user as to warrant a jury in finding that the user 
has been from time inunemorial.' The presumption is not, 
however, conclusive and may be overthrown by proof that the 

^ To this statement a dedication by prescription is an exception, but 
a prescriptive dedication is consistent with the presumed grant theory 
of prescription because a dedication originates in an act of the owner 
of the land which he has power to perform, as in the case of an ease- 
ment he has power to make a grant. A prescriptive dedication rests 
upon the presumption of the p^ormance of an act of dedication. 

* Leake Uses and Profits, 549. See Co. litt. 113 b. 

•The King v. Joliffe, 2 B. & C. 54 
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custom had an origin later than 1189. If the presumption is 
overthrown, the custom must fail. Thus, a custom in connec- 
tion with certain proceedings in England known as statute 
sessions was held to be invalid because statute sessions were 
first established in the reign of Edward III, later than the time 
of the beginning of legal memory in 1189, although the usage 
had prevailed for more than fifty years.^ 

To establish this right the exercise of the custom must have 
been adverse in the same sense in which a user must be adverse 
to be the foundation of a prescriptive right. The custom must 
not be an unreasonable one; as, one that is contrary to the 
public good or injurious or prejudicial to the many and bene- 
ficial to some particular person only, as, a custom that the 
tenants of a manor cannot turn in their cattle on the conunon 
until the lord of the manor has put in his own,^ and a custom 
for the inhabitants of a parish to exercise and train horses upon 
land without limit as to the number of horses or as to the time 
of year, because it tended to deprive the owner of all beneficial 
use of hb property.' A custom for the inhabitants of a parish to 
play aU kinds of lawful games upon a private close ^ and a custom 
to erect a maypole and dance for recreation ^ have been allowed 
as reasonable. 

It is only ri^ts in the nature of easements that can be 
obtained by custom, rights, that is, giving privileges in the 
servient land but no profit or right to take from the land a part 
of it or its produce.* Hence, profits i, prendre cannot be 
acquired by custom. The exercise of such a custom would tend 
to exhaust the land and to deprive the owner of all beneficial 
use of his property and, so, offend the rule requiring customs 
to be reasonable. Such exhaustion would be perpetual, because 
a custom cannot be released. If aU the inhabitants of the town 
united in releasing their customary rights, new inhabitants 

1 Simpson v. Wells, L. R. 7 Q. B. 214. 

* Per TindaU C. J., in Tyson v. Bmith« 9 A.Sb'E. 406. 

* See Sowerby v. Coleman, L. R. 2 Ex. 96, 96. 
« Fitoh 9. Rawling, 2 H. B. 393. 

* Abbot V. Weekly, 1 Lev. 176. 

* See Chap. 13. 
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who came to live in the town could ezerase th»i.^ A profit 
appurtenant is different. It b attached to a definite estate and 
is owned by a person ot a definite number of persons and, there- 
fore, can be released and i^diile exercised does not tend to the 
ediaustion of the soil and the comi^ete deimvatiim of the 
owner of thfe use of his property, as would a profit that could be 
exerdsed by all the inhabitants of a town or parish. 

It would seem that the fact that no customary right could 
possibly have had an origin in the United States at as eariy a 
date as the b^iinniog of the reign of Richard I would necessarily 
preclude the enstence of any customary rights in tUs country, 
and so one court has decided ; ^ but in another State the con- 
trary has been held and the English doctrine of customary 
rights established.^ 

1 Smith V. GMewood, Cro. Jao. 152 ; Leake Uses and Ph>fit8, 500; 
Jones Eaeements, { 54. 

* Aokerman v. Bhelp, 8 N. J. Law,. 125. 

• Knowles v. Dow, 22 N. H. 387. , 
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CHAPTER XVIII 
USES AND THE STATUTE OP USES 

The law of real property thus far examined is common law as 
developed by the common law courts in the long course of the 
history of Anglo-American law and as modified by legislation^ 
which, rarely intervening in the Middle Ages, has in modem 
times changed the court made rules with increasing frequency. 
As so altered the common law is still the law of the land, but the 
jurisprudence of England and America comprises an additional 
body of principles, doctrines, and rules known as equity. If 
the common law and statutes in aid of it be considered as our 
code of laws, then equity niay be r^arded as ''supplementary 
law, a sort of appendix added on to our code, or a sort of g^oss 
written round our code, an appendix, a gloss, whieh used to be 
administered by courts specially designed for that purpose '\^ 
but which now, in most jurisdictions, is administered as a part 
of the general law by all courts. Equity is distinct from the 
common law but not in conflict with it. Equity recognizes the 
binding force of the conunon law rules and carries out its own 
doctrines as something additional to the common law. 

As equity owes its origin largely to its dealings with real 
property and has profoundly affecte4 the law ofreal property, 
some historical examination of the equity ^jrstem of juris- 
prudence is a necessity to the understanding^ pf modem real 
property law. At a time that cannot be definitely fixed, but as 
early as the latter part of the twelfth century,' a practice* 

1 See MaitlAod Equity, 18. 

* Ames Leot. Leg. Hist. 236. See 2 Poll. Sb Maitl., 2d ed., 233, note. 
It is said that uses prevailed to a great extent as early as the reign of 
Edward III and that by the thne of Henry V they were the rule rather 
than the ezoeption. Digby Real Prop., 5th ed., 318, 320. 

> The origin of uses is assigned by Spenoe, 1 £q. Jur. 435 et se^., to 
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became established for the owner of hind to enfeoff some person 
or persons in the land for the purpose of putting the legal title 
in the feoffee but with the understanding that the feoffor or 
some third person designated by him should have the use of 
the land, live on it or take the profits of it, and in all ways have 
the full enjoyment of it a&4| the feoffor had remained the l^al 
owner or had conveyed the legal title to the third person. The 
object sought to be accomplished was that the feoffor, while 
escaping the responsibilities and limitations of tfie legal owner- 
ship of land, might, nevertheless, enjoy all its benefits. Thus, 
if A enfeoffed B and his heirs with the understanding that-B 
was to allow A to iise^he land, B became the legal tenant in fee 
simple. So far as the law regarded the matter,!^ had no further 
interest in the land. If he conmiitted treason, it would not be 
forfeited, for it was not A's land ; and iMdied there would be no 
relief to be paid by his heir, and, if thkt heir was an infant, no 
wardship and marriage. In short, as tlTe land was B's, the 
law was not concerned with A. It did not^ affect the legal situa- 
tion that B might allow A to enjoy the full use of the land as if 
it were his own. It did not concern the^^urt that B chose to 
permit another to use his land. 

By this means one could also make, in, effect, certain disposi- 
tions of his property that were not allowed to the holder of the 
legal title. There was at conunon law absolutely no power to 
make a will of land.^ If, however, the ofrngr of land enfeoffed 
somfLin^Kl wbo would allow the {eoff^lo use it during the 
latter's lifetime and after his d^th woulc^dispose of it as the 
feoffor bad directed him, tUen the same thing as willing the land 
was accomplished. So, too, the statutes of mortmain could be 
evaded. These were statutes forbidding the conveying of land 
to religious corporations, as, monasteries. The corporation 

the Roman law but by JusUoe Holmes, 1 Law Quart. Rev. 162, to 
andent German law. 

^ With the exception of land devisable by Bpedal custom and, in 
most places, gavelkind land. lit. Ten. § 167; Co. Litt. Ill b; 2 
Bla. Com. 84. Probably the absence of testamentary power was the 
most important cause of the popularity of uses. See Maitland Equity^ 
26. 
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couldy however, be given the use of the land by conveying the 
legal title to a feoffee who would let the corporation enjoy the U9§ 
of the land.^ 

Such a feoffment was said to be maisrtQjhe we ofihe person 
for whose benefit it was made, %.e., the person who was to use the 
land. He was said to have a t4«0 ' in the land, and he was 
called ih eceHui que use. The fej^ee was known aa feoffee to use 
and was said to' ^'stimd or hc^S^S^ to the use" of the cestui 
que use. ^^-^ ,,_. 

The schemFlTE? idtogether outside the cognizance of the 
courts of law. Uses were not illegal; they were extra-legal. 
The feoffee to use was the only person recognized by the courts 
as having a claim to the land. He was, in short, the tenant who 
could do as he chose. The cestui que use had no standing in 
court. If he was turned out by a dishonest feoffee who refused 
to carry out his promise to the feoffor, no remedy was given by 
the courts, because the feoffee was the owner. 

The cestui que use had, however, one resource. He could 
appeal to the king and petition him to use his royal prerogative 
to compel the dishonest feoffee to use either to permit the 
cestui que use to enjoy the land or to convey the legal title in 
it to the cestui que use or some other person whom he might 
des^nate. It was a case in which the law gave no remedy, 
and the petitioner went to the crown, the fountain head and 
source of justice, to obtain his rights by extra-judicial means. 
Such petitions were usually referred to the chancellor. There 
was a natural prop!4ety in so doing, because, although the 
chancellor was not a judge, he was the head of an office, the 
chancery, that did a great deal of the king's busmess and much 
that brought him into a close connection with the administration 
of justice, and he was usually a bishop.* The daim of the cestui 
que use was a daim founded in conscience and equity.. He 

1 As to the various objects served by uses, see Doctor and Student 
Dialog. 2, 0. 22 ; Maitland Equity, 27. 

* 'nie word is derived not fh>m the Latin ttfiM but from the Latin 
opiM, which in old French became as or oes. 2 Poll. A Jiiaitl., 2d ed.» 
228, 233, note ; 3 Law Quart. Rev. 115. 

• See Maitland Equity, 2-3. 
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did not have a legal right, but he did have a moral right. The 
chancellor, therefore, both from Iu3 position and farom his 
dbaracter as an ecclesiastic, was the natmtd officer to whom to 
refer such petitions ; and finally they were presented directly 
to the chancellor.^ 

Petitions for the enforcement of uses were in fact passed 
on by the chancellor in large numbers, and, by means of decrees, 
obedience to which was enforced by the imprisonment of re- 
calcitrant feoffees,' he protected the cestuis que use and com- 
pelled the observance of the terms of the use and would require 
the feoffee to dispose of the land in any lawful way that the 
cestui might demand, as, to convey it to the cestui or his heir 
|0r a purchaser. At first, as the feoffee's obligation was one of 
'conscience, it was the personal obligation of the feoffee only and 
jdid not bind his heir or alienee or disseisor.* Later,^ however, 
'the chancellor held that the feoffee's heir or alienee was bound 
;equally with the feoffee, except that an alienee who purchased 
;f rom the feoffee for a valuable consideration and without notice 
lof the use took the land free from the use, and such has been the 
^w ever since.* 

As proceedings by cestuis que use, together with applications 
to the chancellor for extra^legal relief on other grounds, multi- 
plied in number, precedents were established, regular principles 
were developed, and rules for the disposition of the cases were 
adopted. The chancery thus became a recognized court, 
called the Court of Chancery, administering a law peculiar to 
itself which is known as equity jurisprudence or equity. Courts 
of equity continued to be distinct in England and America 
until, in the last century, they were abolished as separate courts 

1 By an ordinanoe of 22 Edw. Ill all saoh matters as were of Grace 
were referred to be dispatched by the chancellor or the keeper of the 
privy seal. 1 Spenoe Eq. Jur. 337. 

' It seems that equity gave relief to cestuis que use as early as Henry 
V, but there is no recoord of a decree before 1446. Ames Leot. Leg. 
Hist. 237. 

* Bac. Abr., Uses and Trusts, Introduction. 

* In the reign of Henry VI or Edward IV. 

* Digby Real Ptop., 5th ed., 326; Will Real Ptop.» aOth ed., 168; 
Keilw. 42, pL 7 ; 1 Spence Eq. Jur. 445. 
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in England and many of the United States. In these juris- 
dictions both common law and equity are administered by the 
same courts, but in some of the American States the courts of 
equity are still distinct. Equity is as much part of the law, using 
that word with a broad meaning, as is the common law. In a 
narrow sense, however, lawyers speak of "law", meaning 
common law, as distinguished from " equity ", in such expres- 
sions, for example, as ^'the courts both of law and equity", ^'a 
remedy in equity but not at law.*' 

Once established as an interest that the Court of Chancery 
would protect, the use was soon defined in its nature and sub- 
jected to rule, like the legal estates known to the courts of law. ^ 
At law, that is, in the view of a court of common law, a cestui 
que use in possession of the land in which he had the use was ^ 
only a tenant at will of the feoffee to use.^ The Court of Chan- 
cery, however, regarded the cestui que use as owner of an 
equitable estate. The use was converted by equity into an 
incorporeal thing in which estates and interests existed,' a 
thing cognizable, however, by the courts of equity alone. As 
regards the estates and interests in the use, the common law was 
taken as the model.' The whole common law scheme of classi- 
fication of estates was applied to uses, so that there were 
equitable estates in fee simple, fee tail, for life, and for years ; 
and equitable ownership might be in remainder and reversion 
and in severalty and concurrent.^ 

The respect in which uses most differed from common law 
estates was in the ways in which uses could be created and trans- 
ferred. When a use was created, it was said to be raised^ 
When a use was raised in connection with a transfer of the legal 
seisin fa fee sim ple ^ by a common law conveyance, it was raised ' 

» Co. litt. 271 a, b ; id. 771 b, n. { II. 

* Maitland Equity, 31, 33. • Maitland Equity, 31. 
« 1 Sp^oe £q. Jnr. 454-456. 

* It appears IJiat, before the Statute of Uses, the only uses cogniz- 
able by ohanoery were those raised on a seisin in fee simple, because 
estates in tail, for life, and for years were at that time regarded as being 
from th«r nature incapable of being conveyed to a use. The provisions 
of De Donis were incompatible with the use. In the case of estates 
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'' on transmutation of possession/' A feoffment with an express 
declaration that the use should be in some one other than the 
feoffee is the typical example, although uses could be raised in a 
similar way by any other conveyance that passed the seisin, as, 
a fine or recovery or a release of the seisin to a tenant of a 
particular estate of less than freehold.^ The transfer of the 
seisin with an accompanying declaration as to the use was 
sufficient to raise the latter. No particular form of words con- 
cerning the use was necessary. Any language showing an 
intention to create it was sufficient for the purpose. The word 
"trust" would serve as well as "use." * 

Uses became so common that it was presumed that if one 
conveyed his land to another in fee simple and received no 
consideration therefor, he must have intended to have a use in 
the land for himself, even though nothing was said about a use ; 
else, he would not have conveyed the land for nothing.* Hence, ' 
it became the settled rule of chancery that when a feoffment was 
made without consideration and without any declaration of a 
use, a use to the feoffor was raised by implication.^ The same 
doctrine apjdied, in the absence of a declaration of a use, when 
the consideration for the feoffment was paid by one other than 

for life and for years, the tenure and consideration between the lessor 
and lessee were regarded as inoomi>atible with and repugnant to a use 
to any other person. 1 Sand. Uses, 2S~32. C/. id, 18 and 1 Spenee 
Eq. Jur. 457. There were no teoihinloal uses in personal property. 
Jones, W. 127. C/. 1 Spenee Eq. Jur. 457 on trusts in ohattels. The 
statute, however, executes a use on a seisin for life, 1 Sand. Uses, 86, 
but not on a seisin in tail because the seisin is appropriated to the heirs 
in tail by the statute De Donis. Cooper v. Franklin, Cro. Jao. 400; 
Leake Land Law, 2d ed., 92. Tenant in tail can, however, raise a 
use, as, by bargain and sale, on his own seisin that will subsist during 
his life and be executed as a legal estate determinable at his death. Id. 
The seisin to serve a use must be oommensurate with the use declared 
upon it. Cestui que use cannot have a use greater in extent t^n the 
seisin out of which it is raised. On a feoffment to A for life to the use 
of B for life, in tail, or in fee simple, the use of B and, consequently, 
his legal estate derived from it by force of the statute must determine 
on the deatii of A. 1 Sand. Uses, 107 ; Leake Land Law, 2d ed., 91. 

^ Challis Real Prop., 3d ed., 391. 

* Broughton t^. Langley, 2 Salk. 679. * See 1 Spenee Eq. Jur. 451. 

4 Armstrong v. Wolsey, 2 Wils. K. B. 19. 
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the feoffee. The person who gave the consideration had a use 
by implication.^ Uses raised as a consequence of the intention 
presumed from the absence of consideration or its payment by 
some one not the feoffee were known as resulting, wes, and such 
a use -WBsr^d'to resuU to him in whose favor it was raised, 
by implication. As; however, the doctrine of resulting uses 
depended upon a presumption of ^ intention, an express dec-^' 
laration of the use, being clear evidence of the actual intention,) 
always rebutted the presumption. Hence, whenever therein 
was an express declaration of the use, it was immaterial who. 
paid the consideration or whether there was any.' 

Besides the uses created in connection with a common !aw^ m ^ f^ 
conveyance, there were also uses raised "without transmutation Vr^ -^j 
of possession." This occmred when, without di vesting h^nsejf |^^^<j 

of the s eisin, a tenant in fee simple of a legal esraie fa i^d" af^^ 

us e in ano ther person and thencefOTt h stood seised to the use ot 

tha ^thefna dm JHWamU iHSStW gn^iaft. Tn nvAt^r f/\ raictf> m ige ' 

Wi^ut transmutation of possession a consideration was neces- 
sary."^ It might be either " valuable ", i.e., money or 8omethin|p 
of money vahie, or, ".good "» i.e,* blood jor marriage relation- j^.,... ... % i 

ship.' When it was valuable the transaction was called a £rJt 
bargain and sale. An agreement for the sale of land by the 
sel hiif caH ed the bargainor, to the buyer, called the bargainee, 
and payment of or a promise to pay a valuable consideration was 
sufficient to raise a use in the bargainee. No formality was 
required, and the consideration might be of any, even the most 
trifling, amount. It must, however, be valuable. Hence, long 

^ 1 Spenoe-Sq. Jur. 452. Otherwise when the purchase was made 
in the name c^ a child of the purchaser. Id. 

* 1 Sand. Uses, 59; Same's Case, 2 Roll. Ab. 791. Resulting uses 
were always in fee simple. 2 Hayes Conv., 5th ed., 464-465. If on a 
feoffment in fee, whetiier rightful or tortious, a use for a particular 
estate was raised in one other than the feoffor, a use in fee for the un* 
disposed of remainder resulted to the feoffor? If, however, the feoff* 
ment was in fee to the use of the feoffor for a particular estate, there 
was no resulting use to the feoffor, because if a use did result to him the 
particular equitable estate would merge in the resulting fee and the 
terms of the express declaration be defeated. Leake Ldind Law, 2d 
ed., 84; 1 Sand. Uses, 101-102; Dyer, 111 b, in marg. 

• Mildmay's Case, 1 Co. 175. 
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acquaintance, friendship, natural love and affection, or marriage 

would not serve as consideration for a bargain and sale.' UagjS 

A J vD/^^ were raised without transmutation of possession on a^"gnod.** 

^"^ C^r t^ consideratioa by the.owiier of the legal title declaring by a deed 

Ta^^"^- under seal that he stood seised to the use of the cestui que use. 

This was known as a covenaTi^ to stand seised. There must be a 

deed ' and the use could be raised in favor of only a relative by 

blood or marriage.' 

Uses could be created in corporeal real property and in incor- 
poreal real property that was already in esdstence when the use' 
was raised.^ 

The modes of transfer of uses, after ^hey were raised, were.^ 
imlikft thft f^onveyance of legal estates, quite wit^o^,^t fo^yfif y- 

A cestuiquft usfi rould cnnvey his interest by simple words or 
any act s evidencing his intention .^ He could also devise it, 
although the common law did not permit of a will of land.* 
Uses .were inheritable by the heirs of the cestui que use. In the 
matter of descent, however, equity followed the law, and uses 
descended according to the common law rules of inheritance ^ 
applicable to the land of which it was the use.* 

The wide prevalence of the pnictice of conveying land t# 
uses was due to the very considerable advantages of having a 
use in land rather than the legal ownership. By this means 
most of the burdensome feudal incidents of legal ownership 
could be escaped. The use itself, the equitable interest, 
was not, of course, subject to those burdens, and, while the 
legal estate in the hands of the feoffee or person seised to use 

^ 2 Sand. Uses, 53 ef 9eq- ' Callard t^. Callard, Moore, 687. 

' 2 Sand. Uses, 96 et aeq. ; Sbarrington v, Strotton, Plowd. 298. 

« 1 Sand. Uses, 105; 2 td. 31-^2, 61. Cf. Heelis v. Blain, 18 C. B. 
(n.b.) 90. As to the seisin of incorporeal realty to serve the use, see 
Chap. 13, Tenure fto. of Incorporeal Real Prop. ; id. page 211, n. 5. 

• Digby Real Prop., 5th ed., 330; 1 Spenoe Eq. Jur. 454. See i 
Qray's Cases Prop., 2d ed., 368, n. 3. 

• 1 Sand. Uses, B4 ; Chudleigh's Case, 1 Co. 120 a, 123 b. 
' 1 Sand. Uses, 62; Corbet's Case, 1 Co. 83 b, 88 a. 

• Challis Real Prop., 3d ed., 385, i.e., if the land was subject to some 
special rule of inheritance, as, in the case of borough En^^ish or gavel- 
Und land, the use followed the same rule. 
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was subject to the obligations of legal ownership, the risks of 
relief, primer seisin, wardship, marriage, fines for alienation, 
and escheat were practically avoided by the device of having a 
number of joint feoffees to u se. If some of them died the 
siurvivors continued as tenants of the legal estate. There would 
never be any descent of the land nor any possibility of an infant 
heir; and conveyances of the legal estate would be rare. When 
by reason of death the number of feoffees to use became reduced, 
the custom was to convey to a new group of joint feoffees to 
hold to the same uses and thus have the legal estate always 
held by joint tenants.^ 

The use had the further advantaige over the legal estate of 
being disposable in ways not possible to the latter. Thus, uses 
could be devised. By employing uses, also, the statutes of mort^ 
maiiLfiQuld M^Y^ed. So, too, the freedom of uses from the 
conunon law doctrines of tenure and seisin permitted of the 
limitation of uses in ways wholly unknown to common law 
legal estates, ways whose employment and development are the 
foimdation of the whole modem law of conveyancing. 

i\t onmrnon Uw it was impoasible to r^nvey land to onft's fM>1f 
or nnP^a wifp^ hiit ft fftoffor roiilH limit thft iifiP to himfiftlf or to 

his wife or to himself and his wife jointly. In fact, the practice 

^^f^mfi (^mmO" ^^^ ^ ^^^ "P^" ^'^ mftrriftgf^ to Ponv^y lanH to 
f^ffiwi in thp joint iiftf> of hjmffilf ft^d ^jg yp^^ f^^ ^^^^ 9^. ''l tail, 

m order to sec ure a provision for her in case of her survival. 
This was called her jointure.^ Several persons might take a 
use together as joint tenants by title accruing at different times, 
a thing impossible with legal estates at conunon law.* There 
was, also, no reason why a use should not be declared to begin at 
some future day, for the use was only a designation of the person 
who was to have the enjoyment of the land and was quite in- 
dependent of the seisin. Uses, therefore, could be made to 
begia or spring up at any designated future day or on the 

1 Co. litt. 191 a, n. V (11) ; Wffl. Real Prop., 20th ed., 16^167. 
s 1 Spenoe Eq. Jur. 46&-456 ; Digby Real Prop., 5th ed., Chap. VI ; 
Boovier, Jomture. 

* 1 Spenoe £q. Jur. 456. See pages 103-lOi. 
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happening nf-any hiUire, ftvent, e.g., a bargain and sale to 
another after seven years or after the death of the bargainor. 
Such uses were called springing uses. In a similar manner 
uses could be made to sEfft^ ovS f rom one j)erson to another 
on some f u tui:e e vent. Thus» a use couyjjie given toXSBCL hj» 
heirsj but if A died without issue in the lifetime. of B» then to B 
and his heirs. The ugp^wa»-&rst created in A^ and if he died 
without issue while B was living the use shifted to B. AnotHer 
and a common example is a use to A and his heirs until a 
marriage and after the marriage to other persons. These were 
shifting uses} In these cases the use was limited in fee to one 
person and on the happening of the designated event was taken 
from him and went in fee to another person. Such a limitation 
of a fee after a fee would not, of course, be of any validity at 
common law, for the latter allowed future estates to be created 
by way of remainder only.* A use, on the other hand, could be 
limited entirely without tiependence upon any prior particular 
estate and could take effect as a future estate without a previous 
estate to support i,t. A use could also, however, be limited by 
way of remainder after a particular estate, like a legal estate, 
as, on a feoffment to X and his heirs to the use of A for life, 
remainder to the use of B and hb heirs. 

After uses became an established institution there was some 
regulation of them by various statutes, which tended to consider 
th e^cestui oue jiag as real jaa aef of the la nd and gave the use a 
legal standing for some purposes.* These statutes were finally, 
however, superseded in effect by the famous Statute of Uses^ in 
the reign of Henry VIII. Th^^ i^t was an attempt to do away 
holding of lanH »n i|r |r by soniTTt i nB u iiyTiT t T r I ny nl 
estates! Th^ iUlvauCages oi uses were advantages to the cestui 

1 Digby Real Prop., 5th ed., 332, 360; Leake Land Law, 2d ed., 
253-254 ; WiU. Real Prop., 20th ed., 368. 

* See page 179. 

* 1 Sand. Uses, 1-54, where all the statutes bearing upon usee, prior 
U> the Statute of Henry VIII, are oonsidered. 2 Holdsworth Hist. 
Eng. Law,402; Leake Land Law, 2d ed., 80. 

« 27 Hen. VIII, o. 10, 1536. The passages of the statute given be- 
low are quoted from 1 Qray's Cases Prop. 469-470. 
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que use only. The feudal overlord experienced no benefit but 
only loss when the land of his tenant was held to use. The 
overlord lost thereby many of the profits of his feudal rights. 
The one person in England who was always an overlord and 
never a tenant and who could, therefore, never gain but only 
lose from the custom of employing uses was also the most 
powerful man in the realm, namely, the king. The passage 
of the statute was very likely due, more than to anything else, 
to the desire of Henry VIII to put an end to a practice that was 
depriving him of valuable war^bi]^. Uses were accompanied, 
too, with some mischiefs. The separation of the legal title 
from the open possession and apparent ownership assisted the 
perpetration of frauds on piuxdiasers, and creditors were ham- 
pered in the enforcement of just claims. The result, whether 
of these evils or the kine's desire, was the Statute of 




The scheme of tEest atute was to cuuverlj ufall cases, the 
,eq ^itable^^ lEIP^ 'tfag^c^tulq^ | e uaft tutu a lepJ estate and 
thusm akF&e c^uT ^*^ i**gft| ^^g^^^y ^nd subject his estate to the 
restnctions and obliffltions of coimBoiri ftw sctategi ■ ■ Ahw a Iffrig 
preamble reciting the olbjections to lides, ili^ statute enacted: 

**TKftfwhpro t^py poro/^n nr p^ramiQ otanA nr Ka oo^q^^ or at any 

time hereafter shall happen to be seised, of and in any . . . 
lands, tenements, rents, services, reversions, remainders or other 
hereditaments, to the use, confidence or trust of any other person 
or persons, ... by any manner means whatsoever it be ; that 
i n every such case, all and every such oe i^p ^^A pi*rgnna^ . . . 

fhat j^ftYA ny tt^TtHtfff^i' cihQU U^^ra any qii/>Ii iiq^^ #H^TlfiHAnnft AF 

trust, . . . shaU from h*^"^^^^h a^AnH a nd be seised, deemedt 
and adjudged in lawful seisin, estate and possession of and i 
the same . . . lands, tenements, . . . and hereditaments, . . 
o^ and in such like estates as they had or shal l h»'^^ '" "*^i 
trust or confidence o f np in t)i<* f fimi* ; nrd thflt thif i*«?tflti*j titk, 
right and possession that was in such person or persons that 
were, or hereafter shall he fwiapH nf o«y lon^c^ tpnpmi*nta irr — 
hereditaments, to the use, n>nfidfinfTj>rtriirit nf nny such p^mon 

1 See 1 Sand. Uses, 60; Co. Litt. 191 a, n. V (11) ; GUb. Uses, 73 ; 
Sogd. Qilb. Uses, 139, n. ] 
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or persons^ • • . be from henceforth clearly deemed and ad- 
judged to be in him or them that have, or hereafter shall have, 
such use, confidence or trust, after such quality, manner, forni 
and\condition as they had before, in or to the use, confidence or 
trust that was in them." 

It will be observed that the statute does not undertake to 
prevent the creation of uses or to alter any of the principles 
pertaining to them. Uses can be created alter this act in the 
same manner as before. All that the Statute of Uses does is to 
convert a use, as soon^is it comes into being, into a l^;al estate 
coDunensurate with the equitable estate in the use and to take 
the legal estate from the feoffee or person seised to use. It was 
thought by the framers of the statute that the evils due to uses 
would be remedied if their independent existence was destroyed 
by preventing their continuing as equitable estates separate 
from the legal. The piupose of the statute is, therefore, to 
" ex ecute," the use. which is the expression used to describe the 
operation ofmestatute in converting uses into legal estates.^ 

Although uses as such and the manner of their creation are 
not changed by the statute, obviously when a use is executed and 
changed into a legal estate it loses the peculiar characteristics 
of the use as an equitable estate and acquires all the features of 
a conmion law legal estate. It is a legal estate of the^same kind 
as the estate in the use that is executed. If the use was for 
years, for life, in tail, ot in fee simple, in severalty or joint 
or conmion, in possession or reversion or remainder, then the 
legal estate into which the use is converted is for years, for life, 
in tail, or in fee simple, in severalty or joint or common, in 
possession or reversion or remainder, as the case may be. The « 

iraon aeL^ted to use no long er has a ny igfe gcat^t all. His 

^ It has been made a question whether the statute executes uses 
declared in a devise, because the Statute of Wijls was passed after the 
Statute of Uses. The point is unimportant because it is the settled 
law that a declaration of uses in a will will be taken as an index of the 
intention of the testator that the cestui shall have the legal estate, and 
that intention will be carried out under the familiar role of construction 
of wills. Challis Real Prop., 3d ed., 387 ; Leake Land Law, 2d ed. 
d5; 1 Sand. Uses, 250. See pa^e 309, n. 1 ; Chap. 20, Wills. 
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legal title is taken from him and given to the cestui que use. 
I^gdestates thus created by the execution of uses are subject 
to airthe incidents to which legal estates are liable, as, for 
example, escheat.^ So, contingent remai nders created by way 
of executed tl5^4>ecome siiEjIect to the rule of law re<nuiring %t [ 
they be supported by a freehold particular estate, df a use isj 
raised to A for years, followed by a use in remainder- to B and 
his heirs on a contingency, the use to A is executed. Thej 
remainder, howe ver, is void for lack of a particular estate oii 
freehog;gStttrotigiLbetore the statute such a r emainder in the 
use would have been good because the seism remained in the; 
li^al ownj 





ie execution of the use is instantaneous as soon as it is. 
created. On a feoffmtot to use made after the statute^ the legal 
estate given to the feoffee by livery to him. immediately leaves 
him and passes by operation of the statute to the cestui. The 
transaction consists, nevertheless, of two elements, first, the 
raising of the use, and, second, its execution. The first remains 
as it was before the statute; the second is the effect of the 
statute. 

The statute in executing the use not only gives the cestui a 
1$S§L^^^ ^^^ constructively puts him in possession at once, 
before his actual^entry,' and the possession thus acquired is 
equivalent for most purposes to that obtained by livery or entry 
under a conveyance operating at common law.^ Likewise, the 
cestui que use of an incorporeal hjereditament, as, a rent, is given 
an executed estate and possession by operation of the statute,' 
and, consequently, the need of attoroi^cnt :was removed by the 
statute, as respects conveyances operating under it.* 

Sprin ging, shifting^ and contingent usc;^ {ire ^ecuted when they 
arise or t he contingency occurs. The execution of shifting uses 
and certain uses by way of contingent remainder was formerly 
a source of considerable technical difficulty. The statute 

^ 1 Sand. Ufles, 120. * Leake Land Law, 2d ed., 87. 

• Anon., Cro. Eliz. 46 ; CniiBe Dig. Tit. XI, o. Ill, § 39. 

« 2 Saad. Uses, 55 ; Leake Land Law, 2d ed., 90 ; ^em,.&e§1^0D., 

• HedfevTBlain, 18 C. B. (n.s.) 90. • 2 Sand. Uses, 42, 54. 
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executes uses only "where any person or persons stand or be 
seised '^ to the use of another. On a feoffment to A and his 
heirs to the use of B and his heirs until the marriage of C and 
then to Cand his heirs, the u se in B is executed^ exhaugjtingjhe 
whole seisin of the feoffee, and when C niftnrifi** th^ ffifflf*iilty m 
the view of the earEeinawyers was to findjuayonejvhojras 
seised to the use of C, so that the latter^ s use could be executed ; 
tfiarb^wte^e was thele^i to " serve " the use, as the expression 
goes ? The theory adopted was that the feoffee had a p^ibSity 
of seisin, or scintilla juris, and, when the second use arose .on 
the happeniiig.of the designated event, the seisin revert6d4Q the 
feoffee for the purpose of serving the second use. The same 
point was involved when a feoffment was made to A and his 
heirs to the use of B for life, remainder to his son (unborn) in 
fee tail, remainder to C and his heirs. The limitations to B and 
C exhausted the feoffee's seisin, and, to meet the supposed 
necessities of the case, if a son was bom to B it was said that 
the feoffee had a scintilla juris, so that he might have a seisin 
to serve the use in contingent remainder to the son.^ The more 
modem view, however, has rejected the doctrine of scintilla 
juris and holds that the estate, of the first cestui que use is 
devested by force of the statute and that the subsequent uses 
take effect as l^al estates by relation to the original seisin of 
the feoffee to use.^ 

As a result of the execution of future \iggs by the statute 
a legal joint tenancy can be created without unity of time. For 
extutnple^ a,i^ may be limited in joint tenaniy to A and hb 
(unborn) son. The use is executed in A, and when the son is 
bom the use to him is execute and he becomes a joint 

> 1 Sand. Usee, 108-113. 

* Will. Real Prop., 20th ed., 370. The doctrine of aeintiUa juris 
was abolished by Stat. 23 and 24 Viot., o. ^, { 7. A feoffment to A to 
the use of B and his heirs at a future time involved the same i>oint, 
beeause there would be a resulting use in fee simple ezeeated in the 
feoffor in the interim, which would exhaust the seian of the feoffee. 
The use to B is, in fact, in such a case, a shifting use. When a sinringing 
use is raised without transmutation of possession, the question of 
scintilla juris does not arise, because Uie seisin of tiie grantor serves 
the use when it arises. 



V 



x> 






t;S£8 VM) THE STATCTIS OF USES 298 

ti^Aant.^ As the statute executes uses raised by implication 
as well as those expressly dedaied, its effect is to prevent a 
conveyance that raises a resulting use in the grantor from 
transferring anything at all, for the statute executes the use 
and the grantor has his former estate again.' 

Notwithstanding the elaborate language of the statute and its 
g^Tiimg thoioughneas* certain uses are not executed by itj in 
onmA /Hiyg ^ j| result of the wording of the statute itself and inj 
jstboa . because <^.thfi canstruction put upon the act by the; "^t 

fonrt,s.^Thft statute provides for the execution of uses when! j^itv ti 
a pexsoa stands seised to use. Therefore^ uses on tenns of! 
years^ asj a lease to A for 99 years to the use of B» are not; 
executed ; for a tenant for years does not have seisin.' Like*' 
wise2..as the language of the statute is ''seised ... to the use 
... of any other person^', a use to the holder of the legal seisin' .^ 

himself 13. not ^ecuted. He has both the legal and the equi- } 

table estate^ but the latter is not executed by the statute,^ . )^ 

The courts also hold two other kinds of uses not to be exe- 
cuted; the firsts when the person seised to use is not a mere ««,. 
pafisivejiolder of the legal title to the use of another but has y '^^ 
apine.QfiyXfiiliities to perform. The reason is that he must have {* 
the l^al title in order to be able to perform the duties, as, when 
he is to pay over rents and profits, to repair, to lease, or to sell.^ ,- c 
Ihc remaining case of a use not executed by the statute occurs "^ ' 

^ SheHey's Case, 1 Co. 93 b, 101 a ; Co. Litt. 188 a, n. 13 ; Mut- 
ton's Case, D7eiv274 b. See page 287, n. 3. 

' la, the o? »e ot m T^off meat or fine the feoffor or oonusor was in of 
■J^ om ^SCflbte, but on a common recovery the recoveree gained a new 
estate. 1 Sand. Uses, 99 ; Armstrong v, Wolsey, 2 Wils. K. B. 19. 

* 1 Sand. Uses, 275 ; Leake Land Law, 2d ed., 92 ; Symson v. Tur- 
ner, 1 Eq. Cas. Ab. 383, note. It should be noted that, while the 
statute does not execute a use declared on a term of years, as in the 
example in the text, it does execute a tue for years declared on a eeisin 
in fee, as, to A and his heirs to the use of B for 99 years. 

« 1 Sand. Uses, 89. Cf. Doe v. PMsingham, 6 B. & C. 305, where it 
is said that tiie use to the grantees was executed, but this was not 
necessary to the decision. A use to the feoffee and others, however, 
is executed. 1 Sand. Uses, 93-94 ; Leake Land Law, 2d ed., 92-93. 

» 1 Sand. Uses, 253 ; Will. Real Prop., 20th ed., 173 ; Leake Land 
Law, 2d ed., 94. 
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when a use 19 nused whidi is itsdf made to the use of BomeoDe. 
This is called a ti;^.pnji, yse. The second use is not executed. 
Thus, if a f eoffinent is made to A and his heirs to the use of B and 
his heirs to the use of C and his heirs, whOe Ijhe use to B is exe- 
cuted, that to C is not.^ It is said that the eflScacy of_ t]|^ 
statute is exhausted in executing the first use. The best 
explanation of this doctrine seems to be that, at first, the second 
use was regarded as repugnant to the first and void. Hence, 
the statute could not execute it.^ The rule has bec(xne a well* 
settled one that a use on a use will not tg' CTRruted^ A use 
on a. use is to be d istinguishe d from "a shifting use, whicEJs 
executed by the statute. In the case of a use on a use the second 
use is raised on the first use, while a shifting use is a case of twof 
orjiore uses raised on the same legal sebin, each use taking^ 
effect in substitution for the preceding one. 

* Tyrrel'a Case, Dyer, 155. 

•See Ames Leot. Leg. Hist. Leet. XXI; IV Green Btag, 81, assign- 
ing as the reason a rule laid down before the Statute of Uses that on a 
bargain and sale to the use of the bargainor or a third person, as the 
consideration implied a use in the bargainee, tiie use deolared was 
void for repugnancy. After the statute it was held that the use in the 
bargainee was the effectiye one and, hence, the only one executed. 
Later the reason was forgotten^ and the nde became arbitrary. See 
also Wm. Real Itep., 20th ed., 175. 
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CHAPTER XIX 

CONVEYANCES UNDER THE STATUTE OP USES- 
/ TRUSTS— POWERS 

CONVEYANCES UNDEB THE STATUTE OF USES 

The device of creating uses in land had, for a long time before 
the enactment of the Statute of Uses, enabled landowners to 
practically evade the limitations put upon their power of dis- 
I>osal by the common law doctrine of seisin and the necessity 

of livery, yh'^ o-iw^if mn rJ na^^ an for fi>nm fliiKjarrf^tig iiqoq tO 

the common law rules of con veyancing, has produced the mHt#» 
opp^ite~f^ult of imparting to the transfer of legal estates all 

tjgjfexil^iTity.nT the ,Hyatcffli of nses. 

This effect is produced by the statute because it does not 
impair tiie power to raise uses but only converts them into legal 
estates after they are created. The creation of uses remains 
substantially as it was before the statute was passed. T^^ i**^ 
suit of the landowner's continue d ability to raise a usea nd th e 
statute's executio n of the use asjoonji^jLjcflmimptft t^^"ff ^* 
^^?tr^ff ***** o^^fti-iii-^, ft \^ ^l estate can be created or tran s« 
f erred in a ny way in which a use could hav e been rais ed b3bre 
the statu te. In fteneral. the refore^ ail ways of_ creating;^ uses 
c an now be employed for (Jop y^yiTif^ ^ lognl ^^fl^^ anH any hinA 

of J >roperty in which a use can ^ ]^igAH onn h^ an Pninraa|rP€4, 

whetherjwgor^Ior incorporeal.* 
TheTSms^ deeds tEafTor some three hundred years were 

^ 2 Sand. Uses, 50, 61. Uses oan, however, be raised in inoorporeal 
property only when it is ahready in existence. Page 286, n. 4. By 
deed operating under the Statute of Uses title can be oonveyed to an 
unopened mine, whieh cofold not have been oonveyed at all at oom* 
mon law beoanae of the inability to make livery. C/. page 228, n. ?• 
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the regular means of conveying land wherever our system of law 
prevailed and are still valid and efficient forms of conveyance 
owe their origin to and depend for their efficacy upon the 
doctrine of uses and the Statute of Uses working in conjunction* 
These deeds are the bargaisuuuLaale, the coDe nanHo sland seised, 
and the leasjsi ani xikase. '" ^ 

The bargain and sale and the covenant to stand seised are the 
same transactions that they were before the statute and require, 
^ respectively, the same kind of consideration, a^ mluabl e con- 
J sideration for a bargain and sale and a good ropQi^^w>^^i^T% for a 
covenant to stand seised. Now, however, instead of being only 
ways of raising a use, they are, by virtue of the operation of the 
statute on the uses raised by them, effective means for the con- 
veyance of a legal title. Thus, if A covenants to stand seised 
to the use of his son B or makes a deed of bargain and sale 
on a money consideration to C, a use is raised in B or C which 
the statute immediately executes, and B or C has the legal 
title. 

The bargain and^le could, before the statute, be made quite 
informally, even orally. It was the same after the statute^ 
The result was that legal titles could be conveyed secretly with- 
out any writing. This was at once perceived to be contrary to 
the policy of the law, which considers some formality and 
publicity to be desirable in connection with the transfer of land, 
a formality and publicity that were furnished at common law 
. by the ceremony of feoffment with livery of seisin. Parliament, 
\ 'therefore, in the same year of the passage of the Statute of 
..lUses (1536) enacted the Statute cf EnroUmerda ^ providing that 
no . . . land, tenements or other hereditaments shall pass, 
• whereby any estate of inheritance or freehold shall be 
\ ^ \ . made ... by reason only of any bargain and sale thereof, 
\ \^ '- except the same bargain and sale be made by writing indented, 
V . ^ \ sealed and inrolled'' in certain public offices,' specified in the 



n 
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» 27 Hen. VIII, o. 16. 

* One of the king's courts of record at WeBtminster, or in the county 
or counties where the lands lay before the Ctuto9 Rottdarum and two 
justices of the peace and the clerk of the peace of the same county or 
eounties or two of them whereof the clerk should be one. 
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statute, within six months after the date of the deed. There- 
after bargains and sales of freehold estates were not valid unless 
so enrolled. 

f^vfil^^nfjn tn itand nai<tf|d ft Te not with in fht^ StAiiitP jgf 
Enrollments b ut have, of course, to Ity* by HppH.^ They are, like 
bargains and sales, effective deeds for the conveyance of l^gal 
title, provided that there is the requisite consideration of blood 
or marriage relationship , but they are seldom employed.' 

The deed of ^^^ <^tiH Hjffunf nwr^*" ;««^4;^ 4^ l^^ desire 
o f grantor s to convey their lands withoutjie publiciJx ji^ 
incident fcr bargams" and" gateTby He Stetute^qf EnrollmcsutS-* 
T^ ha ^ hAATi pf) ftsi hie at conunon law to convey the legal seisin 
by making a Iftaa^ fof y^**"* ^"^ rf>|ftft<^ing tKft reversion to the 
l essee afte' ' ^** ^af> mfin^^ s^pA i^h\^ prar'tW }x^ been followed 

to s^aeestfiOt.^ The inconvenience was attached to it that An 

'>«——' ■ ■' , 11,1 ■■ — -- ---——' '*— -»- — ^ ^ 

ac tual en t n' by thr li mr r wt n n f frit a n' tft f t n a Mfr Imn W nrnrr 
t he releasy ^^f tliA rPVA|yiAn.» After the Statute of Uses, how- 
ever, if a bargain and sale was made of a leasehold estate, the 
statute in executing the use thus raised put the lessee J^jSQp- 
structive possessio n, so that he was in a position to take a 
release of the reversion without making an actual entry.* 
Furthermore, the Statute of Enrollments did not apply to 
bargains and sales of estates less than freehold, for its require- 
ments are expressly confined to freehold estates. Therefore, 
it is possible, by making a bargain and sale of an estate for 
years, to create a legal tenancy for years with a tenant in 

1 See page 286. > WiU. Real Prop., 20th ed., 211. 

* It is said that the deed of lease and release was first used by Sir 
Francis Moore, serjeant-at-law, soon after the Statute of Uses, at the 
request of Lord Norris, in order that some of his relatives might not 
know what settlement he should make of his estate. Will. Real Prop., 
20th ed., 199 ; 2 Bla. Com. 339. 

«2 Sand. Uses, 74. • See page 231. 

* See page 291 ; Lutwieh i^. Mitton, Cro. Jao. 604. 

If a lease is made, in consideration of money, by the words demwe, 
i^ant^ bargain and <ett, or by the words demUe and fprant only, the lessee 
has an election to accept tiie oonveyance as a tlemise at common law 
or as a bargain and sale. In the absence of intention appearing, it is 
said, the presumption is that it shall operate at common law. 2 Sand. 
Uses, 60. 
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possessioii capable of reoeiving a oommoQ law release of the 
reversion, and then by a release to conv^ the seisin and I^gal 
estate in fee »mple to him without a feoffinent and without 
enrollment. The bargain and sale of the leasdioM requires, oi 
course, a valuable consideration, but the latter may be trifling 
in amount, as, the reservation of a rent of twelve pence or even 
''rendering a peppeiHX>m if demanded." ^ 
y A deed of lease and release comprises, ther^ore, two trans- 
y^^ actions, first, the bargain and sale of the leasehold, i^e., the leas e, 
^ and, second, the release. The latter is usually dated one day 
^ after the lease.^ The doctrine of uses and the Statute of Uses 
\^ are brought into operation by the lease^emy ; the release is the 
common law conveyance of that name and does not in any way 
depend for its efficacy upon the Statute of Uses. It is, there- 
fore, subject to all the common law rules of conveyancing appli- 
cable to releases.* The lease and release became and remamed 
for a long period the usual means in England for conveying 
land, the bargain and sale being hardly ever em|doyed on 
account of the requirements of the Statute of Enrollments. 
In the United States, however, as the Statute of Enrollments 
is not in force and all deeds are subject to the same require- 
ments as to enrollment, the bargain and sale has been the 
more common deed because it is simpler than the lease and 
release.^ 
Bargain and sale and lease and release are .each appropriate 
; for conveyance on a valuable consideration. [ The covenant to 
1 stand seised can be used between relatives only. However, a 
deed invalid as intended h good as some other kind of deed if 
it fulfills the requirements of the latter ; as, for example, if a 
deed intended to operate as a lease and release or as a bargain 
and sale be void as such but be made between brotibers and in 

> See page 285. Barker v. Keete, Freem. 249. 

> Wm. Real Prop., 20th ed., 200, 667-668. 
* 2 Sand. Uses, 73. 

« wm. Real Prop., 20th ed., 199, 210; 2 Reerea Real Prop. 1996 
and n. 3, (a), 1401, n. (a) ; Welsh v. Foster, 12 Mass. 93, 96; Report 
of Judges, 3 Binn. 695; Chandler p. Chandler, 56 Cal. 267; Qivan v. 
Doe, 7 Blaokf . 210. 
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fact contain the elements of a covenant to stand seised, it v^ 
be good as the latter kind of deed.^ 

The e£Pect of the Statute of Uses in impartmg to the transfer 
of legal estates the pliability of the system of uses is to enable a 
grantor to convey legal estates in land by a deed to operate 
in the future and to limit a fee or other estate after a legal fee 
simple in any way in which he can raise a springing or shifting 
use.' This he can do directly by bargain and sale ' or covenant 
to stand seised/ the deed itself being esqpressed jbo operate in 
the futurej because.theae two deeds arejoothing but declaratiofls 
oFuses raised without traAsmutation of possession. It cannot 
be diregidy_d^s by a lease an d release because the release is a 
common law conveyance and cannot, therefore, be made to 
operate in the future.^ Howssceit^uses can be declared upon 
a release, as on other common law conveyances, a valid lease 
and release can be made to a releasee to hold to future springing 
and shifting uses as declared. Hence, although the release 
must and always does operate in the present and give the 
releasee an immediate seisin, he wiU hold the seisin to such 
future uses as are declared, and as they arise they are executed 
by the statute and converted into legal estates, drawing the 
l^al title from the releasee. They are uses raised on transmu- 
tation of possession. For example, a lease and release can be 
made (just as a feoffment could have been made) to A and his 
heirs to tiie use of B and his heirs from and after the marriage 
of the lattei; or to the use of B and his heirs until the marriage 
of C and then to the use of C and his heirs. In these cases B's 
and C's uses on arising would be executed as legal estates.* 

> Roe V. Tranmer, 2 Wils. E. B. 75 ; Jaekaon v. Densbagh, 1 Johns. 
Cas. 91. See Tiffany Real Prop. | 378 ; The Statute of Uses and th^ 
Modem Deed, 4 Mich. Law Rev. 109. 

s 1 Sand. Uses, 149-150. 

• flhaekalton v. Sebree, 86 HI. 616. See Jaekson v. Densbagh, 1 
Johns. Cat. 91, 96 ; Gray Perp., 3d ed., t| 56-57. 

«Roe 9. Tranmer, 2 Wils. E. B. 75. ' Ibid. 

* 2 Sand. Uses, 76. When by force of statute a deed operates with 
the force and ^ect of a feoffmoit, uses may be declared upon it and 
wiD be exeoiited by the Statute of Uses. Witham v. Brooner, 63 IlL 
344. This would seem to be true of the modem statutory deeds. 
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'J^d vantage is taken, also, of the operation of a release as a com- 
mon law conveyance upon which uses may be declared when 
an owner wishes to associate another with himself as joint 
tenant or tenant in conmion by conveying by lease and release 
to a grantee to the use of the grantor and such other person, 
thus, A to X to the use of A and B. As soon as the convey- 
ance is made the use is executed in A and B. 

A shifting use that on a contingency cuts off an estate pre- 
viously created and substitutes another in its stead is kno^i«p(i as 
a conditional limitation. To A and his heirs but if A dies un- 
married then to B and his heirs is an example. A conditional 
limitation differs both from an estate on condition, as, to A and 
his heirs provided that no liquor is sold on the premises, and 
from an estate on special limitation, as, to A and his heirs so long 
as they reside on the premises. In the case of the latter two^ 
kinds of estates there is no grant over in substitution of the first 
estate. A conditional limitation, on the other hand, always 
provides for a substituted estate if the first one terminates. An 
estate on condition and an estate on special limitation could be 
I created at common law, but a conditional limitation could not. 
/ The latter is valid in a deed by way only of shifting use.^ 

Future legal estates created by use are not, however, neces- 
sarily conditional limitations taking effect by way of substitution 
for a preceding estate. They are, of course, such of necessity 
when the preceding estate is a fee simple ; but they may be 
common law remainders after a particular estate if the latter is 
less than a fee, as, to A and his heirs to the use of B for life 
and then to the use of C and his heirs. In Hus example the 
execution of the use in B gives him a legal life estate, and C in the 
same way gets a legal fee simple in remainder. When a re- 
mamder is attempted to be created by way of use executed it 
becomes subject to the common law rules pertaining to estates 
in remainder and fails altogether unless it satisfies those require- 

^ Gray Restraints on Alienation, 2d ed.» S 22, n. See page 83, 
n. 7. Some writers, howevet, use "oonditional UdiitaUon" in a 
sense equivalent to "Q>ecial limitation", 1 Sand. Uses, J55-I56; 
Leake Land Law, 2d ed., 162-163, although the usage ezplalnad in the 
text Is more common. Qray Restraints, tupr a. 
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ments. For example, if an estate is granted to the use of A for 
life, remainder to the use of B's (unborn) son, and B's son is 
bom after A's death, the remainder fails because of the gap 
between the particular estate and the vesting of the remainder.^ 
" Bie gpurtahave fiatahiiahfid a well settled xule that if a limi ta- ^ 

tinn run h^ mngtrued aa a rftmAinHf^r it ahall not he reg^yded y 
.a^pring ynig fff s^ftjn ^ use, even if such ^|ftpgtr»H-inn ahnnlH nrmlrA ^ 

^e I'^^t^o fV" Vfld ' In other words, the law prefers the con- 
struction that a future interest is a remainder.' For eicample, 
if a deed gives the use to A for life, remainder to the use of his 
children living at the death of A and B, the children will take as 
remaindennen in case A survives B. ' Hence, the gift to the 
children must be a remainder, ft is a contingent remainder 
because it is to the children who are living at the death of the 
survivor of A and B. If A dies before B, the remainder fails 
altogether on account of the gap between A's life estate and the 
death of B, when the remainder is to vest.^ The principle has 
been carried so far thjEtt it has been held that a contingent use 
after a term of years was a contingent remainder and bad for 
lack of a freehold to support it and could not operate as a good 
springing use.*^ From this doctrine it follows that a shifting 
use to be good as such must be limited independently of the 
preceding estate, for, if made s<rthat it can be a remainder after 
the former estate, the use when executed becomes a remainder 
and must stand or fall according to the rules of remainders. 

Before the Statute of Uses a i|^ might be given in fee, if 
such was the intention manifested, although the word ''heirs" 
was not used, for equity could carry out the intent.* Since the 
statute, however, as uses are executed into legal estates, the 
legal rules of the limitation of estates are followed, and the 

1 See Leake Land Law, 2d ed., 255 ; Hole v. Escott, 2 Keen, 444, 
462-465. 

* Digby Hist. Real Plrop., 5th ed., 361 ; ChalliB Real Prop., 8d ed., 
123. 

' Hawes v. Hawee, 14 Ch. Div. 614. 

* Hole V. Esoott, 2 Keen, 444, 451-452. 

* Adams p. Savage, 2 Ld. Raym. 854 ; Rawley v. Holland, 22 Vin« 
Ab. 189, 2 Eq. Caa. Ab. 753. See Gray Perp., 3d ed., || 59-60. 

* 1 Sand. Uaes, 68 ; Shelley's Case, 1 Co. 93 b, 100 b. 
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same technical words are required to pass a fee in a conveyance 
operating under the Statute of Uses as at common law/ except, 
of course, where the rule requiring such words has been abolished 
by statute. 

None of the conveyances operating under the Statute of Uses 
can have the tortious operation of which a feoffment is capable 
at common law.* They are all innocent and convey only what 
the grantor has. Hence, a conveyance by bargain and sale, 
covenant to stand seised, or lease and release can never be the 
cause of a forfeiture or destroy contingent remainders, al- 
though the conveyance purports to transfer a larger estate 
than that owned by the grantor.' Although the release in a 
deed of lease and release does not operate under the Statute of 
Uses, its operation, like that of all grants and releases, is inno- 
cent.* 

TRUSTS OF REAL FROPERTT 

The^three cases in which uses are not executed are : 1. A use 
that impose^^tive duties upon the person who holds the legal 
title to the use of another, as, to A and his heirs to the use that 
A should hold, manage, and rent the property and collect the 
rents and profits and pay them over to B and his heirs ; 2.Ause 
on a use, as, to X and his heirs to the use of A and his heirs to 
the use of B and his heirs; 3. A use on a term of years, as, to A 
for 99 years to the use of B. In each of these examples A 
keeps the legal title, for the statute does not execute the use to 
B.* The courts of law, therefore, take no notice of B. The 
court of equity, however, has come to his relief * and protects 
him in the same way as it did the cestui que use before the 
statute. He is, in fact, in the same position as all cestuis que 
use before the statute. 

^ 1 Sand. Usee, 122-123 ; Corbet's Case, 1 Co. 83 b, 87 b ; Eger- 
ton*s Case, Cro. Jao. 525. 

* See page 146. * 2 Sand. Uses, 64, 77, 101. 

* See pages 229, 232. * See pages 293-294. 

* Professor Ames says that there is no evidence that the second use 
received any recognition in chancery before the time of Charles I and 
that there is positive evidence to the contrary. AmM hdoL Lig. Hist. 
244; IV Green Bag, 81. 
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In all the three cases mentioned of uses not executed, the use 
is enforced and the interest of the cestui is protected by equity. 
Since the statute, however^ a use not executed is no longer called 
a use but a tnut, the word use being generally applied to only 
those use s tiiat are executed by the statute. The owner of the 
equitable interest is ceghd que trust, and the tenant of the legal 
title holds it in trust and is known as the trustee. A use before 
the statute and a trust since the statute are, in substance, the 
same thing. The whole system of uses, after the attempt to 
destroy it by the Statute of Uses, has been reestablished under 
the name of trusts, but the law of trusts has been much more 
developed than was that of uses and in some respects has reached 
different results. Whenever a use is created it is an easy matter 
to interpose an additional use and thus take advantage of the 
rule that a use on a use is not executed. The simplest method 
and that usually followed is to con vey the l^al title to tiie person 
intended to be trustee to the use of himself to the use of the 
person intended to be cestui que trust ; as, to A to his use to the 
use of B. As the second use is a use on a use it is not executed. 
A convenient method of accomplishing the same result b by 
bargain and sale to the trustee to the use of the cestui que trust. 
This makes a use on a use, for there is one use involved in the 
bargain and sale, and it is by virtue of the execution of this use 
that the legal title passes to the trustee. The other use de9lared 
to the cestui que trust is not executed. The trustee, therefore, 
holds the legal title in trust for the cestui. As an additional use 
can be thus interposed in any case, the whole effect of the statute 
in executing uses can be nullified at wiU. So a trust of real 
property is, broadly speaking, what a use was before the Statute 
of Uses. ''Trust** is, however, wider in its application than 
'' use *', for there are trusts of personalty as well as of realty, but 
there were no uses in personalty.^ It is only trusts of realty 
that are considered in this work. 

The equitable estate of the cestui que trust is similar in its 
nature to that of the cestui que use before the statute. like a 
use, a trust may be created to begin in the future or to shift 

1 See page 283, n. 5. 



304 THE LAW OF BEAL PBOPEBTT 

from one cestui to another with all the freedom of springing and 
shifting uses and without any restrictions imposed by the doc- 
trine of seisin^ which has no application to equitable estates.^ 
The trustee is the legal owner. The cestui has only an equitable 
estate, and, when he is in possession of the landj he is at law a 
mere tenant atwOLcl the trustee* The cestui has, however, ui 
equity all the beneficial interesf m the property. As cestui, he 
is entitled either to the possession of the land or to its profits, 
according to the nature of the trust. Unless restricted by the 
terms of the instrument creating the trust, he can freely dispose 
of his interest, and when his interest is in fee simple he can 
compel the trustee to convey the l^al title as the cestui may 
direct. Moreover, a transfer of the l^al title by the trustee 
without the cestui's consent will not discharge the trust. With 
one exception, whoever acquires the legal title from the trustee 
takes it subject to the same trusts. The exception is a purcbftser 
from the trustee for a valuable consideration who in good faith 
buys in ignorance of the trust.* The same words of limitation 
are appropriate for trust estates as for common law estates, but 
there is not the same necessity for the use of technical words of 
limitation. Courts of equity wiU carry out a clearly expressed 
intention to create an equitable fee although the word heirs is 
not used.' 

The classification of trust estates is modelled on that of 
common law estates, as, in fee simple, m fee tail, for life, and for 
years, in remainder and reversion, in severalty and concurrent. 
The equitable estate partakes of the nature of the kind of prop- 
erty in which the trust is created, so that a trust estate in realty 
is real estate and a trust in personalty is personal property. 
Trusts are classified as active (or special) and passive (or general), 
the former being such as require the trustee to perform some 
duty, and the latter, trusts in which the trustee has nothing 
whatsoever to do except to convey the legal title according to 
the demand of the cestuii the latter having the right to the 
possession and whole management of the property. Passive 

> Leake Land Law, 2d ed., 108. > Perry Trusta, t 217. 

* Re Tringham's Trusts, (19Q4) 2 Ch. Div. 487. 
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trusts are uses that would be executed by the statute save for 
the device of making a use on a use or because they are uses 
declared on a term of years. A common method of raising 
passive trusts is by bargain and sale to the trustee in trust for 
the cestui que trust. 

Trusts^ like uses, may result in cases in which it is to be 
presumed that a trust is intended. In one respect, however, the 
law of resulting trusts di£Pers from that of resulting uses. No 
trust results from a conveyance made without any declaration 
of trust and without any consideration being paid. It is other- 
wise in the case of a use. If a common law grant is made to A 
and his heirs and no use is declared and no consideration paid, 
a use results to the grantor, and, since the use is executed by the 
statute, the title does not pass. If, on the other hand, a grant 
is made to A and his heirs to the use of B and his heirs and there 
is no declaration of trust and no consideration paid, B obtains 
the legal title, and no trust results to A. In such cases the 
conveyance is presumed to be made for the benefit of the person 
to whom the legal title goes.^ When, however, it is presumed 
that a trust was intended or would have been intended if the 
circumstances as they have actually occurred had been fore- 
seen, a trust does result. So, if there has been an express 
declaration of trust that disposes of only a part of the equitable 
interest, as, to A and his heirs in trust for B for life, the residue 
after B's life estate results in trust for the grantor. Likewise, 
when there has been a conveyance in trust for the whole equit- 
able interest and the trust fails for some reason and cannot 
take effect, there is a resulting trust for the grantor.* 

Trusts are also sometimes raised by a court of equity inde- 
pendently of any actual or presumed intention of the parties, 
when the circumstances of a transaction are such that a trust 
relation ought, in equity and good morals, to arise. They are 
called constructive trusts. 

A conveyance of the trust property is not a necessary accom- 
paniment of a declaration of trust made for a valuable con- 
sideration. An enforceable trust will be raised by an express 
1 Leake Land Law, 2d ed., 103. • Ibid., 104. 



y 



306 THE LAW OF B£AL PBOPEBTT 

declaration, on consideration, made by the legal owner of the 
land, that he holds it in trust for some other person.^ As a 
means of creating a trust without a conveyance it is analogous 
to raising a use before the Statute of Uses by bargain and sale or 
by covenant to stand seised. They did not affect the legal 
title of the bargainor or covenantor and were, in effect, only 
agreements to hold the titie for the benefit of the equitable 
owner. Whether a trust of realty can be raised by a declaration 
without any conveyance of the land when the declaration is 
purely gratuitous is a matter of dispute between the authorities.* 
Except for statutory requirement, it is probably the law that 
uses and trusts can be raised and conveyed, after being raised, 
without a writing or other formality, except that a deed is 
necessary in a covenant to stand seised and a declaration of a 
use or trust must be by deed when made on a transfer of in- 
corporeal realty that can be conveyed by deed only.' The 
question has become almost entirely one of history only, for 
statutes have settied the matter in almost every jmisdiction. 
In England the Statute of Enrollments disposed of the case of 
bargains and sales of freeholds. The great statute, however, 
which has covered aU express declarations of uses and trusts is 
the Statute of Frauds ^ (1676). It ^ provides that ''no action 
shall be brought . . • upon any contract or sale of lands, tene- 
ments, or hereditaments, or any interest in or concerning them ; 
. . . unless the agreem^it upon which such action shall be 
brought, or some memorandum or note thereof, shall be in 
writing, and signed by the party to be charged therewith, or 
some other person thereunto by him lawfully authorized." 
The statute also enacts * '' That . . . declarations or creations 
of trusts or confidences of any lands, tenements, or hereditamoits, 
shall be manifested and proved by some writing signed by the 

^ Perry Troats, | 95; Pomeroy Eq. 1 1007. 

'That it can: Pomeroy Eq. | 996; Perry TnutB, § 96; Sohu- 
maoher v. Dolan, 154 la. 207 ; Leeper v. Taylor, 111 Mo. 312. That 
it cannot : Pittman v. Pittmao, 107 N. C. 159; Thompson v. Branoh, 
390. 

*Cf. pace 286, n. 6; Perry TruBtB, § 75. 

« 29 Car. II, o. 3. M^. •|7. 
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party who is by law enabled to declare such trusty or by his 
last will in writing, or else they shall be utterly void and of none 
efiPect." By virtue of one or the other of these provisions, which 
have been adopted or substantiaUy reenacted in most of the 
States of the American Union/ no express declaration of a use^ 
or trust can be proven in court unless it is in writing. Result- 
ing and implied uses and trusts are, however, not within the 
foregoing provisions of the statute, and, by the English statute, 
they are expressly excepted.' Hence, they are enforced by the 
courts as if the statute had not been passed. A writing, to 
satisfy the statute, need not have any particular formality. 
Thus, a letter from the trustee acknowledging that he is such is 
sufficient.^ 

In a number of the United States the whole doctrine of trusts, 
as developed by the courts and outlined above, has been 
abolished and replaced by statutory schemes, which, in a 
general way, have preserval the main features of the original 
trust of the courts of equity but have limited the purposes for 
which express trusts can be created to those specified in the 
statutes of the several States. These statutes in general, 
however, affect express trusts only, leaving unchanged the rules 
concerning trusts that arise by implication of law.* 

POWEBS 

An important instance of the employment of a springing^use 
and the Statute of Uses in the transfer of title to land is found 
in what is known as a p(n(^o/ap2xnn^en<. It is an authority 
to dispose of property otherwise than by virtue of its ownership. 
There are some such powers known to the common law,^ but 

> Perry Trusts, $ 75; Stim. Amer. Stat. L. || 4140, 4143, 1710. 

sBrowne Frauds, 1 82. * § 8. 

« Browne Frauds, Chap. VII. • Stiin. Amer. Stat. L. |§ 1701, 1703. 

* Devises that ezeoutors might sell were valid at oommon law in 
boroughs where land was devisable by oostom. lit. Ten. | 160. 
After the Statute of Wills suoh a devise was held to be within the 
equity of the statute. Townesend v. Walley, Moore, K. B. 341 ; Dike 
V. Rioks, Cro. Car. 335. A power of attorney is a oommon law power, 
but it is entfa^y different in its operation from a power of appointment 
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a power of appointment derives its eflScacy from the doctrine 
of uses and the Statute of Uses. It is simply a power to* desig- 
nate the uses to which land shall be held, the power being 
bestowed by a valid declaration of uses that the land shall be 
held on such uses as may be designated by the person to whom 
the power is given. Feoffments, such as were often made before 
the Statute of Uses, to hold to the use of the feoffor for his life 
and then to such uses as he might designate in his will were 
powers of appointment reserved by the feoffor to himself and 
to be exercised by his will.^ The designation of the uses was 
called an appointment; hence the name, power of appointment. 
Such uses, before the Statute of Uses, were not executed, but 
since that act the uses are executed as soon as appointed and 
the person who is appointed as cestui que use obtains a legal 
estate. As there may be a power to appoint new uses, so there 
may be a power to revoke previously existing uses. A power to 
appoint new uses necessarily includes as an incident of its exer* 
cise the power to revoke the old uses that are displaced by the 
new ones ; but a power to simply revoke does not include a power 
to appoint.^ 

The person who creates a power of appointment is the donor; 
the person to whom it is given is the donee or appointor; and 
he in whose favor it is exercised, t.e., the person who is appointed, 
is the appointee.^ 

operating under the Statute of Uses. The grantee takes his title from 
the conveyance by the attorney, acting by virtue of his agenoy ; while 
the execution of a power of appointment merely appoints the use, and 
the appointee takes under the instrument creating the power. There 
should also be distinguished certain statutory powers to convey, e.g., 
to life tenants to make leases beyond their lives, to a mortgagee to sell» 
or to an executor to sell land to jiay debts. Tiffany Real P^p. § 274. 

^ See 2 Sand. Uses, 89. 

"Cruise Dig. Tit. XXXII, o. XV, §§ 2, 18; Pow. Powers, 281; 
4 Kent Com. 315. 

* ** Powers to appoint property may be classified — (1) aooording 
to the -parts of the law upon which they depend for their efficacy, as 
common law authorities, statutory powers, powers to limit uses, and 
powers to declare trusts ; (2) according to the circumstanoee of the 
donees, as powers simply collateral, powers collateral or in gross, and 
powers appendant; (3) according to the oharacter of the purposes for 
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Powers of appointment may be created by common law 
conveyance, by deed operating wider the Statute of Uses, or 
by will.^ A power given in a conmion law conveyance does not 
require a consideration to support the uses appointed under it, 
because uses can be raised on transmutation of possession by 
declaration without any consideration. If, however, a power 
of appointment is created by bargain and sale or covenant to 
stand seised, the uses appointed must be supported by the 
kind of consideration appropriate to the deed used, and the 
deed must not purport to authorize any appointment that would 
not be so supported. If, for example, a covenant to stand 
seised allowed by its terms an appointment to one not related 
to the covenantor, the power would be bad in its inception.' 

A power of appointment is merely a power to appoint the 
person who shall be cestui que use under a declaration of use 
made by the donor in the instrument creating the power. The 
use when appointed by the appointor springs from the dec- 
laration made by the donor, and the appointee's legal estate 
comes from the operation of the Statute of Uses in executing 
the use. The estate of the appointee, therefore, is derived 
from the donor, not from the appointor. The completed 
transaction is, in effect, a conveyance from the donor to the 
appointee, and it takes effect as if made at the date of the 
creation of the power and not of the appointment.' Important 
consequences result from this principle, as, for instance, questions 

whioh they are created, as dispositive and administratiye ; (4) accord- 
ing to the scope of the authority given, as general and special or limited ; 
and (5) according to the particular acts they authorize, such as charges 
of rents for jointures or of gross sums for portions, appointments among 
members of a class, sales, leases, investments, and many other acts." 
10 Encyc. Laws of Eng. 267. 

^ While a power created by will can operate as a common law 
authority, see page 907, n. 0, it seems the better opinion that it can be 
made to operate as a power to appoint uses and that such uses will be 
executed by the Statute of Uses, when a seisin is raised by the will to 
teed uses created by it. Sugd. Pow., 8th ed., 146-148 ; 1 Cray's Cases 
Ptop., 2d ed., 410, n. See, however, Co. litt. 271 b, n. III. 5. See 
4 Kent Com. 323 ; Challis Real Ptop., 3d ed., 387. 

* Mildmay's Case, 1 Co. 175 a. 

• Challis Real Fkop^ 3d ed.. 70; 4 Kent Com. 328. 337. 
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concerning liability for taxes on the succession to property 
are determined on the theory that the appointee derives his 
title from the donor of the power and not from the appointor.^ 
In several of the United States a statutory scheme of powers 
has been adopted in place of the system developed by the courts 
of equity which depended upon the doctrine of uses.* 

1 Ck>m. V. Wflliams' Ezrs., 13 P«k. St. 29; Note, 33 L. R. A. (n.b.) 
236; Reeves Real Prop. § 940. |The remoteness 6t an appointment 
under the rule against perpetuities depends on its distance from the 
creation and not from the exercise of the power. Gray Perp., 3d ed^ 
422. 

< See Stinu Amer. Stat. L. §t 1650-1650. 



CHAPTER XX 

MODERN AMERICAN DEEDS — WILLS — EXECUTORY 
DEVISES— MORTGAGES— EQUITABLE MORTGAGES 
— THE RECORDING ACTS 

MODEBN AlCEBICAN DEEDS 

Our ancestors who settled the English colonies in North 
America brought their law with them from England and as part 
of it the conveyances operating under the Statute of Uses. 
However, in probably aU of the States the conveying of land 
has subsequently been made to a greater or less extent the 
subject of statutory enactment, with the result that the present 
situation in respect to the Statute of Uses and the conveyances 
operating under it varies in the different States. In a number 
of them the Statute of Uses has been held to be in force by 
virtue of the adoption of the common law of England and the 
English statutes in aid of it passed before the colonial period 
or before the independence of the United States. Other States 
have enacted statutes embodying in substance the main prin- 
ciple of the Statute of Uses, that uses shall be executed when no 
duties are imposed upon the person who stands seised to use. 
The application of this principle differs somewhat, so that the 
only general statement that can be made is that in most of 
the United States the important principle of the Statute of 
Uses is in force, either wholly or partially.^ In most of the 
States, therefore, the deeds that were evolved under the Statute 
of Uses would still be effective conveyances and operate through 
the execution of a use. In fact, the deed of bargain and sale 
is still, probably, the prevailing type.^ 

^ See Note, 16 L. R. A. (n.s.) 1148, for a review of the situation in 
the several States ; and see 4 Mioh. Law Rev. 109, The Statute of Uses 
and the Modem Deed. 

> 4 Kent. Com. 495. 
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The I^islation that has dealt with the subject of conveyancmg 
is not entirely uniform. In substance, the principal provisions 
that are found among the various differoit statutes are : that 
feoffment is unnecessary or abolished ; that conveyance of land 
may be or must be by deed ; that a deed shall have t^e effect 
of passing the possession to the grantee as perfectly as if he had 
been enfeoffed with livery of seisin at common law; that deeds 
operate as grants and that corporeal as well as incorporeal real 
property may be conveyed by grant; that deeds operating 
under the Statute of Uses are still valid; that certain short 
and simple forms of deeds, set forth in the statute, are suffident 
but are not required to be used.^ 

The result of this l^islation together with what survives of 
the older law of conveyancing is that several kinds of deeds are 
found in the United States. There is the bargain and sale, 
operating under the Statute of Uses or a similar local statute, 
and the deed of grant, effective by force of statute to convey 
corporeal as well as incorporeal property. In a number of 
States the bargain and sale, so called, really operates as a 
grant by force of local statute.* There are, also, the short 
statutory forms of deeds operating under statutes that declare 
them to be sufficient and effective deeds. In many States a 
deed may operate either under the principle of the Statute of 
Uses or under the local statute independ^itly of the doctrine 
of uses. 

A new and important deed of modem creation, known as a 
quU claim deed^ is in common use. It is an outgrowth of the 
common law release and has the same operative words, ^'remise, 
release, and forever quit claim.'' It is now-a-days usually 
employed in cases in which formerly a release or deed of con- 
firmation would have been used. A quit claim deed, however, is 
more than the equivalent of a common law release. It is an 
original conveyance, capable of conveying whatever mterest 
the grantor has to one who had no previous interest in the land.* 

1 Stim. Xmet. Stat. L. || 1470-1472, 1480-1480. 
> See Reeves Real Prop. SS 1053, 1057. 
• Dart V. Dart, 7 Conn. 250, 255. 
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The quit claim deed is appropriate to cases of original con- 
veyance when the grantor is unwUling to represent that he is 
conveying a good title, for a quit claim deed carries no impli- 
cation that the grantor has any title at aU.^ It operates as a 
.bargain and sale or as a grant mider the local statutes, and 
some statutes have recognized it speciaUy as an original con- 
veyance.* 

No tortious conveyance can be made by any of these statutory 
deeds, and a number of States have specially provided that no 
conveyance shall operate to pass a greater interest than the 
grantor could lawfully convey.' Estates to begin in the future 
can be transferred by modem deeds that operate on the principle 
of the Statute of Uses, and statutes in some States have ex^ 
pressly enacted that such mterests may be created by deed, 
with or without the intervention of a precedent estate.* Such 
provisions apply, of course, to all kinds of deeds. Probably, 
wherever uses do not exbt, freehold estates can be transferred 
to begin in the future as a result of some statutory provision.^ 

In addition to the statutes mentioned above there have been 
g^ierally adopted statutes similar in effect to the English Statute 
of Frauds, which provides that '^estates made or created by 
livery and sdsin only, or by parol, and not put in writing and 
signed . • • shall have the force and effect of estates at will 
only . • /'* and that ''no action shall be brought ... to 
charge any person . . . upon any contract or sale of lands, 
tenements or hereditaments, or any interest in or concerning 
them; . . . unless the agreement upon which such action 
shall be brought, or some memorandum or note thereof, shall 

be in writing. • • .'' ^ As a result of the different statutes, 

f • 

1 Tiffany Real Prop, t 377; San Francisco v. Lawton» 18 Cal. 465, 
476. 

*Stim. Amer. Stat. L. |§ 1472, 1483; Kerr v. Freeman, 33 Miss. 
292, 296. 

* Stim. Amer. Stat. L. § 1402. « Stim. Amer. Stat. L. $ 1421. 

* See Gray Perp., 3d ed., |§ 67-68 a. 

* Except leases for a term not exceeding three years from the mulrfng 
thereof. 1 1. See Chap. 4. 

' § 4. See Stim. Amer. Stat. L. t§ 4140, 4143. 
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real property cannot be conveyed without writing, either because 
feoffment is abolished and a deed is, therefore, the only available 
means or because a deed is specifically required or because of 
the Statute of Frauds.^ It must be remembered, however, 
that surrenders are exceptional, for they may be made by 
operation of law and in some States express surrenders may be 
oral, as at conmion law,* and that leases at will and for terms 
of years of short duration may be made orally.' 

WILIS 

In the law of England and the United States the power to 
devise land rests entirely on statute, except as it existed in 
England by virtue of custom in certain boroughs and in con- 
nection with gavelkind land.^ Among the Saxons before the 
Norman Conquest there was some power to will land,^ but, with 
the exceptions noted above, it soon disappeared. A power to 
will land would have defeated some of the overlord's most 
valuable rights, relief, wardship and marriage, and was in- 
compatible with feudal conceptions of land tenure.* Wills of 
personalty were allowed by the conmion law, and by means of 
them and the doctrine of uses a practical way of willing land 
was evolved. Land was conveyed to such uses as might be 
declared by the feoffor's will, the feoffor made his will bestowing 
the use, and the chancellor enforced the use for the benefit of 
the cestui que use and compelled the feoffee to convey the legal 

^ Conveyance of land praotioally always is and usually must be by 
deed, but it 'seems that in a State where feoffment has not been abolished 
and a deed is not required by statute a feoffment witnessed by a simple 
writing, satisfying the Statute of Frauds, should be held sufficient. 
Of. page 148, n. 3. 

' Chap. 15, Surrender. 

• On the application of the Statute of Frauds to leases for years, see 
Chaps. 4 and 5. 

«Page 280, n. 1; 2 Bla. Com. 374; 2 PoU. & Maitl., 2d ed., 330; 
Pow. Dev. 3 et $eq, ; Lit. Ten. S 167 and Coke's commentary thereon. 

• 2 Holdsworth Hist. Eng. Law, 82 ; 2 PolL & Maitl., 2d ed., 316 
et aeq. 

• Digby Real Prop., 5th ed., 377. See 2 PoU. & Maitl., 2d ed., 
323, 326-329. 
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title as the cestui que use might direct.^ So, too, a cestui que 
use could convey his interest by will.' However, excepting most 
gavelkind lands and lands devisable by special custom, there 
was no such thing as a devise of a freehold legal estate. 

After the passage of the Statute of Uses, by which it was at 
first thought that uses had been abolbhed, there was un- 
doubtedly a strong desire on the part of the nation for a restora* 
tion ot what was in effect a testamentary power supposed to 
have been taken away by the Statute of Uses. Accordingly, 
in the year 1540 Parliament passed the Statute of Wills,' which 
provided : " that all . . . persons, having, or which hereafter 
shall have, any manors, lands, tenements or hereditaments, 
holden in socage, or of the nature of socage tenure, . . . shall 
have full and free liberty, power and authority to give, dispose, 
wiQ and devise, ... by his last will and testament in writing, 
... all his said manors, lands, tenements or hereditaments, 
or any of than, at his free will and pleasure." The act also 
provided that two-thirds of land held by knight service might 
be devised. When by the act of Charles II * (1660) the military 
tenures and tenures by socage in capite were converted into free 
and common socage, the limds whose tenure was thus altered 
became devisable by virtue of the Statute of Wills. 

The Statute of Wills prescribed no formalities for the execu- 
tion of a will, saying simply "by his last will and testament in 
writing.'* Consequently, any kind of writing, even an informal 
memorandum, was held to be a good will.^ Tlus was changed by 
the Statute of Frauds • m 1676. That act provided that "all 
devises and bequests of any lands or tenements . . . shall be 
in writing, and signed by the party so devising the same, or 
by some other person in his presence and by his express direc- 
tions, and shall be attested and subscribed in the presence of the 
said devisor by three or four credible witnesses, or else they shall 
be utterly void and of none effect.'' 

The making of wills of real property in England continued to 

I See Chap. 18. * Digby Real Prop., 5th ed., 326. 

• 32 Hen. VIII, o. 1. « 12 Car. II, o. 24. See Chap. 1. 

^Fow. Dev. 12 el $eq.; 2 Bla. Com. 376. • 20 Car. II, o. 8. 
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be controlled by the foregoing provision of the Statute of 
Frauds until 1838, when the Wills Act ^ became effective. It 
authorizes wills of land and requires that they shall be in 
writing and ''shall be signed at the foot or end thereof by the 
testator, or by some other person in his presence and by his 
direction ; and such signature shall be made or acknowledged 
by the testator in the presence of two or more witnesses present 
at the same time, and such witnesses shall attest and shall sub- 
scribe the will in the presence of the testator." In the United 
States, wills are regulated by statute in every State. The 
statutes are for the most part adaptations of the Statute of 
Frauds or of the Wills Act or of a combination of the two. 
A will of land is a species of conveyance, but it has the pecu liar 

c haracteristics of tw in^^ ftjf^rpKI^ anA j^vnou1^\^ hy f h^ jnft ^^^ 
of bemg capable. U\ ynnst jiiri5aHiWmnQ g nf HUpr^j 

not owned by the testator at the ti me the will was made. A 

"^ill does Xirtt i)J^^^^ ^^ p«qq ^^y it^t^i^qt tf^ ^Un H^^^nVn^ AijM^^ff 

the testator's lifetime. ^ At his death, however, provided he has 
not revoked the devise and still owns the devised land, the title 
to it is immediately transferred by the will directly to the 
devisee^ Tbo lat tei| has, even before entry on the land, an 

;TniT.ori;o4^« fnn^ti/^U I'r. Intir mhtnh {<^ pq]]}Yft1ent tO ft H aCtUal Sei^ . 

flo thfLt thft devisee's hftir ooiild inherit the dftviaid Und f^yn thp 
devisee if the latter should die without ever having entered upp n 
it. even imder the conftnon law rule of descent from the pers on 
who last died actually seised. * ' 

The estates created and transferred by will are the same as 
those passed by a conveyance between living persons, and, in a 
general way, the ordinary rules of construction and limitation 
pertaining to the creation and transfer of interests in land are 
applied when those interests are given by will.* The law has, 

1 7 Wm. IV & 1 Vict., c. 26 (1837). 

* By virtue of modem statutes. Formerly it was only realty owned 
by the testator at the time of making the will that could be devised. 
Woemer Amer. Law Adm., 2d ed., 885. 

* See pa^e 138, n. 1 ; Chap. 15, Descent, First Canon. 

^ As to whether uses declared in a will are executed by the Statute 
of Uses, see page 290, n. 1 ; page 309, n. 1. 
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however, alwajrs favored testators, and the courts have been 
guided by the fundamental principle that, so far as the law will 
permit, the real intention of the testator shall be given effect. 
Hence, some of the common law rules are not applied in their 
full strictness to wills. Thus, mOs have not been subject to 
thfi jile absolutely requiring words of injieritance to pass a n 
estate In fee ; * and in conveyance by will, as by way of use,^an 
exceptio n prevails to the ni lft rf^nifing ""'^y ^^ ^'"i^ »» j^Anf 

ten pcy,Tor devisees wifty ^>^ joint ti^nantq Althnuyh thev arqnirft 

their ^"^^rr'^^ at f^'ff^^"* ^iwn^ t 

EXECUTORT DEVISES 

One respect of g"^^ im portance in which a testator is free 
from the restrictions of t he common law rules of conveyance is 
his p6W ^r to give treenold estates which are to begin at some 
juture time after his death and which are not remainders sup- 
ported by particular estates. F uture interests giv pn by will 
often are, of course, remainders . If a devise of a future interest"^ 
is in fact su pported by a particular estate and, therefore, can be 
a remamder, the law will so consider it. I f, however, an estate 

given by w ill mA tfl ArtJu* m th^ fniiirft is not an siippnrteH, it if^ 

Dot for that reason necessarilv void. 

The i nability at common law to transfer future freehold 
interests m corporeal realty except by way of remainder aros e 
out of tb ** TifttiiTft of tbft ooipTnftTi law conveyance by livery of 

become effective at sqme later dav. A devise, however, is 
subject to no such limitation. 1 ^ will operat es by its own 
force a nd no livery or anything equivalent to it is nec^^aaiiry. — * 
Hence, the courts were at liberty to show their indidgence to 
testators by allowing them to devise future freehold interests 
that have all the freedom and flexibility of springing and shifting 
uses. A will can give a future fref thf>l^ intAi^t withnnt i| 

^ Chap. 3. * See page 287. 

*3 Jarm. Wills, 5th Amer. ed., 5-6; Will. Real Prop., 20th ed., 
137-138 ; Reeves Real Ph>p. S 675. 
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particular estate and can limit a fee simp le after a fee simple. In 
other words , any interest that can be created by dml Uv T Tfty n^ 
springing or ^hif tin^;; use can be created by wilL "When, however^ 
such interests are created by will their validity does nol FK t 
upon the doctnne of uses. They are created or transfer red not 
by way of use at all but du^ tly by fmt^ ^f fht^ mil ||,|^^ oiy 
known as f^^^t^^^ ^W^^ 
"l E^cutory devises, like f uture uses^ may be divided , into two 

^prinpng and^lu ttmgl The former are those m which i 
the testator gives an interest to arise in the future upon some 
certain or contingent event but does not part with his interest 
in the interim. ^Instances are: to the heirs of A (when A is 
living at the time of the testator^s death) ; to B in fee, to take 
effect six months after the testator's death ; to the daughter of 
C who shall marry D within fifteen years after the testator's 
death. In this kind of case, the fee, in the interim after the 
death of the testator and before the executory devise takes effect, 
is in the testator's heir, ^lie second class, or shifting executory 
devises, are those in which the testator devisea hi& entire 
interest but also limits an estate upon some certain or contingent 
event, which estate when it takes effect will abridge the interest 
first given. Examples of this type are : a devise to A for life, 
remamder to B in fee, provided that if C should within three 
months after the death of A pay one thousand dollars to B, then 
to C in fee ; to D and his heirs but if E marries F then to E 
and his heirs.^ 

Each of the foregoing illustrations of an executory devise, if 
occurring in a deed, would operate by way of use executed by the 
Statute of Uses and would be a future use, either springing or 
shiftrng. There is, thus, a close resemblance between executory 
devises and future uses. They are referred to together as 
executory interests, and the name condi tional li mitati on applies 
to shifting executory devises as well as to shifting uses.* While 
the executory devise h created by will and the future use by 



1 4 Kent Com. 26^269; 2 Bla. Com. 173; Feame Rem. 399-400, 
Butler's note. 
* See page 300. 
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deed, each has the same characteristic of being diating uished 
from a contingent remaiDder by not being , as is a remainHer. 
dependent upon a pa^^'oijlftr fg^tft^j* for supnort . ^d each is 
subject to the same rule of construction by which a future in- 
terest is held to be a contingent remainder^ if it can be, rather 
than a conditional limitation.^ The doctrine has not, however, 
been pushed in the case of wills to the same extreme that it has 
with respect to deeds. If a future interest given by will cannot 
be a good remainder, it will be held to be an executory devise* 
No gift of land bv wil l would ever he ftllowed to fail fo r lack of a 
precedent estate to support it. Thus, a fu ture contingent 
devise aftjpt^an estate for years is a good executory cievise, al- 
thougL a conti gtgent fiiriire ns^ aftpr a n estate for vears, w hen 

crea' 




and, therefore 



a freehold narticular estate,^ 



Finally, the executory devise is further distinguished from the 

commo n law f ^nfing<>nt Tftir^njp^oi' i« ^>*n mpn«#nn» ^trp mr^ 

that the executory devis* ^ i^ j|iHp«fyiiA»il^lA Ky nny onf Af fht^ 
owner of the precedent estate^ *^ th^t. jKa infj^rpat nf f Kp p^^ 
utory devi see is secure against any attempt ^ to injure it bv the 
heir or pnW ^fyi aee. who h ^ ftntitlpf^ ptily f ^ p^ jny the Iflpd-lilL 
such time as t he-executog^visee acquire s th e riyht to posses* 
sion. J' 

^ IfOBTGAGES 

From the earliest times in the history of English law landed 
property has been used as security for the payment of debts.* 

1 See page 301 ; Feame Rem. 395. 

> See page 301, n. 5 ; Challia Real Prop., 3d ed., 172. C/. Feame Rem. 
397-398. 

* Feame Rem. 418. One ezoeption to the statement of the text 
must be noted, namely, that if an executory devise or interest followed an 
estate tail a common recovery suffered by the tenant in tail before the 
condition occurred would bar the estate depending on that condition ; 
for a common recovery barred all subsequent and conditional limita- 
tions. 4 Kent Cool 270-271 ; Feame Rem. 423-424. 

*E.g.t by feoffment, Palmer, 136; by common recovery, Pells p. 
Brown^ Cro. Jac. d90. 

• See 2 PoIL A Maitl., 2d ed., 117 ; 3 Holdsworth Hist. Eng. Law, 
110; Jones Mort., 6th ed., iil et seq. 
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This is now accomplished by a mortgage of the land. The 
common law real mortgage of the later feudal period, from which 
the modem Anglo-American mortgage has developed, was 
simply a feoffment conveying an estate on condition,^ the 
condition being that if the feoffor on a certain day, called the " law 
day ", should pay the feoffee a stated sum of money, then the 
estate conveyed should be null and void and the feoffor might 
reenter upon the land.^ The right of the feoffor to regain his 
land was dependent upon his pfenning the condition exactly 
according to its terms. If he did not pay on the law day, he 
could not compel the feoffee to accept payment at any other 
time, the latter's estate became absolute and unconditional, 
and all interest of the feoffor in the land was lost forever.' If, 
on the other hand, the condition was performed, the feoffor or 
his heir could forthwith enter as upon his own land. No 
reconveyance was necessary because the estate of the feoffee 
was by the very terms of the conveyance subject to bemg 
terminated by the performance of the condition.^ The name 
mortgage, i.e,, dead pledge, is said to come from the fact that 
in very early times the feoffee went into possession and took the 
profits, so that the land was ''dead ", i.e.y unprofitable to the 
feoffor imtil he regained possession.^ Moreover, if the feoffor 
did not redeem the land, it was dead to him henceforth.* The 
feoffor was the mortgagor and the feoffee the mortgagee. 

Forfeiture by the mortgagor as a result of his failure to 
pay on the law day often produced an unfair hardship on him, 
since property of a much greater value than the amount of the 
debt might be lost by a few days' delay in making payment. 
Consequently, it became, about the middle of the seventeenth 
century,' the settled doctrine of the court of equity that it 
would relieve a mortgagor from a forfeiture by allowing him to 
redeem his land after defaulting in payment on the law day. 
The right was a purely equitable one, for the conveyance to the 
mortgagee gave the latter the legal title, and after default it 

> See Chap. 6. * Lit. TeiL S 332. * lit. Ten. S 337. 

« Bac. Abr., Mortgage, D. • See Will. Real Prop., 20th ed., 531. 
• Lit. Ten. { 332. ' Jones Mort., 6th ed., ( 7. 
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became, in a court of law, indefeasible. In equity, however, 
the mortgagor still had the right to redeem by paying the debt 
and interest and costs. This right, on accoimt of its nature and 
its purely equitable character, was known as the mortgagor's 
equity cf redemption. The meaning of the phrase has been 
extended to include in a general way the mortgagor's interest in 
the land. As the equity of redemption is worth to the mort- 
gagor whatever surplus value there is in the land over and 
above the mortgage debt, such surplus value is called the equity 
of redemption. Thus, if the land is worth five thousand dollars 
and the mortgage is for three thousand, the equity of redemption 
is worth two thousand. 

While an enforcement of a forfeiture against the mortgagor 
according to the strict terms of the condition would be a hard- 
ship, on the other hand it would be an injustice to the mortgagee 
to allow the mortgagor's right to redeem to continue in- 
definitely. Hence, the court of equity allowed the mortgagee, 
by a proceeding in equity, to put an end to the right to redeem, 
or, as is said, to foreclose the equity of redemption. The original 
form of foreclosing is a suit which results in a decree of the 
court that if the mortgage debt is not paid within a stated time, 
usually six months, the mortgagor be forever barred and fore- 
closed of all interest in the premises. The mortgagor is thus 
given a final opportunity to find means wherewith to redeem his 
property. If the mortgage is not paid within the time set, the 
mortgagee's estate becomes unconditional, and he will obtain 
from the court such decree or other assistance as may be neces- 
sary to secure his rights and give him possession.^ This method 
is known as a strict foreclosure. 

Such is the theory of a mortgage that prevails to-day in 
England ^ and a minority of the United States.' At law, a mort- 
gage is still a conveyance of the legal title to the mortgagee, with 
a right in the mortgagor to redeem by payment of the debt on 
the law day. Hence, this b called the conveyance theory of a 
mortgage.^ A mortgage is now made by a deed which is similar 

^ Reeves Real Prop. {829. * Will. Real Prop., 20th ed., 530 e< se^. 
* Jones Mort., 6th ed., { 58. * Reeves Real Prop, t 756. 
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in fonn to an absolute conveyance but contains a so-called 
defeasance cUmae, providing for redemption on the law day. The 
mortgagee is the legal owner in all relations between himself 
and the mortgagor. The mortgagee can transfer his estate, 
and on his death intestate it passes to his heirs. He is entitled 
to possession of the land ^ imless there is an agreement that the 
mortgagor may remain in possession. If the mortgagee does 
take possession, he must account for the profits and apply them 
on the mortgage debt,* It is, therefore, generally better for 
him to leave the mortgagor in possession.' The mortgagor, 
as such, has, in his relations with the mortgagee, in strict legal 
theory, no estate, interest, or right in the land except to regain 
it by paying the debt on the law day. If he is in possession, it 
is as tenant at will ^ of the mortgagee or by virtue of the terms 
of the mortgage. 

In equity, however, the position of the parties is entirely 
different ; the mortgagor is the owner and the mortgagee has 
only a lien on the land to secure his debt. The court of equity 
regards the mortgagor's equity of redemption as a true estate, 
transferable, descendible, and devisable.*^ This estate he can 
mortgage by a second mortgage, which leaves in him an equity 
of redemption that can, in turn, be mortgaged and so with each 
later mortgage that he may make. No mortgage subsequent to 
the first can, however, be a conveyance of the legal title, be- 
cause that is already in the first mortgagee. Later mortgages 
constitute only equitable claims. 

The progressive emphasis put, with the development of 
equitable doctrines, upon the character of the mortgage as a 

1 Doe V, lightfoot, 8 M. & W. 553, 564 ; Keech v. Hall, 1 Doug. 21, 
and notee to same in Smith's L. C. See Jones Mort., 6ih ed., S 702. 
Now in many States the mortgagee is by statute deprived of Ids right 
to possession. Id, 

< Jones Mort, 6th ed., § 1114. 

• WiU. Real Psrop., 20th ed., 537. 

« Keeoh v. Hall, 1 Doug. 21 ; Partridge v, Bere, 5 B. A Aid. 604. 
This, however, is only in strict theory and when the mortgagor per- 
Bonally is in possession. Moss v, Gallimore, 1 Doug. 279. It is said 
he is only quodam modo tenant at will. Id, See 4 Kent Com. 155-157. 

• Casbome v. Soarfe, 1 Atk. 603, 605 ; 4 Kent Com. 158. 
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security that is essentially a lien upon rather than a conveyance 
of the landi together with the effect of statutes dealing with the 
rights of the parties, has led to the adoption in the majority of 
the American States of another theory of mortgages, the lien 
theory} This theory, which is followed at law as well as in 
equity, regards a mortgage, notwithstanding the form of the 
instrument, as only creating a lien on the land. The mort- 
gagee's interest is personal property. He has no right to the 
possession of the land, unless by virtue of some special agreement 
or circumstance. The mortgagor is legal owner and remains 
such until foreclosiue, and his estate has the ordinary char- 
acteristics of a legal hereditament, subject to the lien of the 
nu)rtgage. It is still called an equity of redemption, but this 
name, under the lien theory, is merely a survival of the old 
terminology and has no technical significance. Subsequent 
mortgages do not differ in nature from the first and are only 
liens, normally taking precedence in the order of creation. 

A strict foreclosiue is not adapted to the lien theory, because 
the barring of the mortgagor's interest in the land would not 
put the legal title in the mortgagee or accomplish the payment 
of the debt. Hence, where the lien theory prevails, foreclosure 
takes the form of a sale of the property, the proceeds being used, 
so far as they wiU go, to pay the expenses of the proceeding and 
the mortgage debt and mterest. Finally, if there b any surplus, 
it is paid to the mortgagor. 

In a few States there b a third theory, compounded of the 
other two and known as the combination theory. By this, a 
mortgage operates under the lien theory until the law day, i.e., 
until then creating only a lien. If, however, payment b not 
made when due, the mortgage b thenceforth regarded as a con- 
veyance, the mortgagee becomes entitled to possession and b 
considered to be the legal owner. Before default the position 
of mortgagor and mortgagee b the same as imder the lien theory ; 
afterwards their position b like that of mortgagor and mortgagee 
under the conveyance theory. 

Whatever theory of mortgage b held, its essential purpose to 
^ Jones Mort., 6th ed., $§ 12-^59 ; Reeves Real Prop. { 757. 
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secure a debt and its fundamental character as security only aie 
fully established and never ignored by the courts. The theo- 
retical rights of the mortgagee as legal owner under the con- 
veyance theory are not carried beyond the point necessary to 
protect his security.^ The results of the recognition, by courts 
both of law and of equity, of the actual piupose and nature of a 
mortgage are departures in some particulars from the strict 
doctrine professed to be held. Thus, even at law, the mortgagor 
is treated as owner in his relations with other persons than the 
mortgagee, and the courts of equity have given the mortgagee 
some of the rights of an owner when deemed essential for the 
protection of hb security.* Always and everywhere it la 
absolutely impossible to make a mortgage without an equity of 
redemption. The parties cannot by any device make a mort- 
gage by means of which there can be a forfeiture without a fore- 
closure. In a court of equity the debt to secure which the 
mortgage is given is regarded as the principal thing and the 
mortgage as the incident. Hence, in equity, whoever acquires 
the debt also owns any mortgage given to secure it. 

EQUTIABLE H0BTGA6E8 

If an attempt to make a mortgage fails because of defective 
execution, as, for example, under the old law, when the mort- 
gagor undertook to convey by feoffment but made no livery of 
seisin,' the transaction has no legal validity. So, also, when one 
makes an informal executory promise to give a mortgage in 
return for money advanced ^ liiere is no legal mortgage. No 
title has been conveyed to the mortgagee and no lien that a 
court of law can recognize has been created. A court of equity, 
however, will take account of the existence of a consideration 
and the intent to give .a security to the creditor. That court, 
acting upon its maxim that equity regards as done that which 

^ Reeves Real Prop. 1 760. 

s Jones Mort., 6th ed., §S 11, 664, 667, 690, 702. 

* Burgh V. Francis, Rep. temp. fHnoh, 28. 

* Sir Simeon Stewart's Case, 2 Sch. & Lef . p. 381. 
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ought to be done, will treat either the defective attempt or the 
promise as giving the creditor an actual lien upon the land 
attempted or promised to be mortgaged.^ These equitable 
liens are often called equitable mortgages. They have nothing in 
common with the equitable theory of mortgages. The latter 
is equity's special treatment ot a transaction having legal 
validity as a conmion law mortgage. An equitable mortgage 
has no standing of any sort as a mortgage in a court of law. 

THE RECOBDINO ACTS 

The foregoing pages have traced the development of the law 
of transfers and mortgages of real property from their conmion 
law origins, through the modifications that have resulted from 
the equity system of uses and the Statutes of Uses and Wills and 
the local American statutes, to the modem forms at present 
prevailing in the United States. There remains, however, to 
be mentioned an important statutory feature of the modem 
American law of conveyancing, namely, the so-called Recording 
Acts that have been passed in every State. These are statutes 
that provide for making public records of conveyances, mort- 
gages, wills, and some other instruments affecting real property. 
These records, with a system of indexing, are kept in certain 
public offices where they are open to inspection by anyone de» 
siring to examine them. In a few States a deed or mortgage is 
not valid unless it is recorded. In general, however, recording is 
not essential to the validity of the instrument but has certain 
bearings upon its effect. 

The effect of the recording acts is, usually, two-fold. In 
the first place, when an instrument within the provisions of the 
act is recorded, the law deems that everyone who subsequently 
may claim an interest in the land through or under the maker 
of the recorded instrument has notice of it, so that the same 
consequences flow from its being on record that would result 
from his personal knowledge of its existence and contents as 
recorded. This may be of importance with respect to priorities 

I See Pom. Eq. Jur. § 368 ; Daggett v. Rankin, 31 CaL 321, 326-327. 



826 THE LAW OF BEAL PBOPEBTT 

of right under conflicting instruments of title. Secondly, as 
between two persons who take conflicting deeds or mortgages 
of the same property from the same source of title, the later 
incumbrancer will acquire priority if he puts his conveyance 
on record first, provided he took the deed for value and in good 
faith without notice of the other's claim. 

The object of these statutes is to enable a prospective pur- 
chaser or inciunbrancer to examine the state of the title to the 
land. The system of recording instruments of title achieves 
that publicity in the conveying of land which, in this countiy 
at least, is regarded as an important matter of policy and which 
was anciently attained by a public livery of seisin.^ 

> Reeves Real Frop. tt 1119-1123; Tiflany Real Prop. H 47&-4S7. 



CHAPTER XXI 

THE EFFECT OF MARRIAGE ON THE REAL PROP- 
ERTY INTERESTS OF THE SPOUSES: THE HUS- 
BAND'S MARITAL ESTATE — THE WIFE'S SEP- 
ARATE ESTATE IN EQUITY — THE MARRIED 
WOMEN'S PROPERTY ACTS — CURTESY — DOWER 

Under the common law marriage produced results of much 
consequence to the property rights of the parties. Out of it 
there arose, under the requisite conditions, certain legal interests 
of the spouses in the property of each other. It was, moreover, 
a familiar doctrine of the conmion law that husband and wife 
became, in theory, one person on marriage and that the wife's 
legal existence was for many piuposes suspended and merged 
in that of her husband while the marriage state continued.^ 
Coverture, by which is meant the condition of being a married 
woman,' had, therefore, most important effects on the legal 
status and property rights of a wife. 

The harsh results of the common law doctrine wete consider- 
ably ameliorated by the courts of equity, and now, by legislation 
enacted for the most part in the second half of the last century, 
that doctrine itself has been largely abrogated and the legal 
condition of married women profoundly altered. However, 
some examination of the conunon law rules is necessary to a 
correct understanding of the older cases and of the statutes and 
the present day law. 

THE husband's MARIIAL ESTATE 

At common law, as a consequence of the suspension of the 
wife's independent existence, the husband, by the mere fact of 

1 1 Bla. Com. 442 ; 2 Kent Com. 129. < Co. litt. 112 a. 
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marriage/ gained a joint seisin ^ with her in real property of 
which she was seised or of which he took seisin on her behalf.* 
They are properly described as jointly seised in the right of the 
wif e,^ although it is common to say that the husband was seised 
in the right of his wife. The seisin thus obtained by him gave 
to the husband an estate that may be conveniently designated 
as his marital edaie. It was for the period of coverture and was 
a freehold because it might endure for his life, although not 
necessarily so, for it would be terminated by the death of either 
spouse * or by divorce.* It gave him control of the land diu*- 
ing covertiu*e. He had an absolute right to all the rents and 
profits.^ He could, without his wife's concurrence, alien hJs 
marital estate,' and it was subject to beiag taken by his 
creditors.* He could not, however, dispose of her lands in which 
she had a freehold estate so as to impair her right to it after 
the coverture was ended. If she survived her husband, she 
had her former estate unaffected by any alienation of or charge 
upon the land that he might have made.^* If the husband sur* 
vived, his marital estate was none the less ended at the wife's 
death and the termination of coverture. 

Spouses could not convey directly to each other because they 
were legally one person." The husband, it is true, could conv^ 

> Co. Litt. 351 a. * Took t^. Glaseock, 1 Wms. Sannd. 250, 253, n. 

• Co. litt. 29 a. « Com. Dig., Pleader, 2 A 1. 

• Robertson o. Norris, 11 Q. B. 916. 

• Wright V. Wright's Lessee, 2 Md. 429, 439. 
' Clapp V. Stoughton, 10 Pick. 463. 

• Robertson v. Norris, 11 Q. B. 916. Kent, oitiiig Preston, 1 Abst. 
Tit. 334, 435, 436, says that the authorities show that the husband 
had power to transfer the whole estate of his wife and that the estate 
would be in the alienee of the husband, subject to the right of entry 
of Che wife, or her heirs, which entry was necessary to revest the estate 
after the husband discontinued it. 2 Kent Com. 133w 

• Beale v. Enowles, 45 Me. 479. 

^* At common law she had no right of entry to avoid her husband's 
alienation but must resort to the writ d cut in vita. Lit. Ten. ( 594, 
but by statute, 32 Hen. VIII, c. 28, she and her hws were given a ri^t 
of entry after her husband's death. Co. litt. 326 a ; 2 Kent Com. 133. 

» lit. Ten. f 168; Co. Litt. 112 a, b, 187 b. A husband oould 
devise to his wife beicause it did not tkke effect until after bis deatlu 
Id. 
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to a third person who would then convey to the wife or to the 
husband and wife together as might be desired, or the husband 
could convey to a third person to the use of the wife or of himself 
and his wife. A married wonum, however, had no capacity to 
convey her land to anyone.^ As the wife could convey nothing 
in her land and the husband only his marital estate therein, 
they could not, even when acting together, make a complete 
title to her land by any of the ordinary forms of conveyance. 
The only means at common law ' by which it could be accom- 
plished was by a fine,' or, in the case of an estate tail, a conmion 
recovery ^ to which both spouses were parties and in which the 
wife was separately examined by the judges as to the voluntari- 
ness of her participation in the proceedings. This was the law 
of England until 1833, when by statute ^ a deed was substituted 
for the fine. In the United States, however, by a practice that 
early obtained recognition from the courts of a number of the 
States as a part of their conmion law, married women were able, 
even before the modem statutes, to convey their freehold lands 
by a deed in which their husbands joined.* 

Chattels personal of the wife became, on marriage, absolutely 
and for aU purposes the husband's.' Her chattels real occu- 
pied a position midway between her realty and her personalty. 
A term of years of which she was possessed was personalty, so 
that it became the property of the husband which he could, 
during hb lifetime, enjoy and alienate absolutely and thus 
put forever beyond the reach of the wife. On the other hand, 
it was like realty m that, if he did not in fact alienate it and if he 
died leaving her surviving him, he could not give it by will, 
and she took it again in her own right. Yet, if he outlived his 

> Co. litt. 42 b, n. 4 ; Conoord Bank v. Bellis, 10 Gush. 276. 

* From the thirteenth oentory onwards. 3 Holdsworth Hist. Eng. 
Law 211 409. 

>2 Foil. & MaitL, 2d ed., 410; WiU. Real Prop., 20th ed., 302. 

* Com. Di^., Baron and Feme, G 2, Reoovery, B 1. 
» 3 & 4 Wm. IV, 0. 74. 

* Manchester v. Hough, 5 Mas. 67, Fed. Cas. 9005. See Fowler 
9. Shearer, 7 Mass. 14, 20 ; Jaokson v. Gilohrist, 15 Johns. 89, 109- 
110. 

' Co. litt. 351 b; 2 Bla. Com. 435; 2 Kent Com. 143. 
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wife he was allowed to keep her chattels real as his absolute 
property.* 

THE wife's separate ESTATE IN EQTTITT 

Although the common law doctrines that gave the husband 
his legal marital estate persisted unchanged by statute until 
comparatively recent times, the practical effect of the legal 
rules could be obviated, during the last two centuries, by taking 
advantage of the action of the courts of equity in recognizmg 
and enforcing trusts for married women, by means of which 
they could have separate estates that were completely under 
their independent control. This method of avoiding the limita- 
tions put by the common law upon married women in re^)ect 
to the ownership and control of property was widely employed 
by the propertied classes to whom it was a matter of importance 
and who had the means to avail themselves of it. The courts 
of equity did not feel bound by the common law theory of the 
unity of husband and wife. Hence, if property, either real or 
personal, was conveyed to a trustee for the wife and the intention 
was manifested in the conveyance that the property should be 
held by the trustee for the separate use of the wife and free 
from her husband's control, a court of equity would secure for her 
the entire management of and dominion over the trust estate.' 
There was no conflict with the c(Hnmon law rules, for the legal 
title remained in the trustee, and it was only the equitable 
estate that the wife enjoyed. This, however, gave her sub- 
stantially as full control as though she were an unmarried 
woman with the legal title in her own name. She was allowed 
to receive and spend the income and profits of the estate * and, 
generally, to manage, convey, and dispose of it without the con- 
currence of her husband and as if sole, unless restrained by the 

^ Co. litt. 46 b, 300 a, 351 a, n. 1 ; 3 Holdsworth Hist. Eng. Law, 
410 ; 2 Bla. Com. 434r-435 ; 2 Kent Com. 134-135. And that with- 
out taking out administration to her. Com. Dig., Baron and Feme, 
E 2 ; Doe v. Polgrean, 1 H. Bla. 535. 

s 2 Kent Com. 162 ; Story Eq. Jur., 14th ed., K 1806 et seq. 

* Pioquet v. Swan, 4 Mas. 443, Fed. Cas. 11133. 
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terms of the instrument creating the trust.^ She was, moreover, 
allowed to give it by will, for, although she had no capacity to 
make a will as such, the courts of equity treated her will of 
her separate estate as a direction to the trustee as to the dis- 
position that she wished him to make of the trust property 
and would compel him to cany out her wishes thus expressed.* 
To give her such control of her property it was not enough to 
simply create a trust for the wife. That would be to merely 
give her equitable property in which her husband would have 
rights and which would lack the peculiar characteristics of the 
separate estate.' To bestow upon her the latter kind of 
interest, the intention that it be for her separate use must have 
been made clearly apparent, but no especial technical words 
were required to be used in expressing that intent.^ 

Equity further developed the doctrine of the separate estate 
by holding that, even if no express trust was created but prop- 
erty was convQred directly to the wife for her separate use, 
the husband, who took the legal marital estate in land so con- 
veyed and the absolute legal title to personal property, would 
be compelled to hold his legal title as trustee for the wife to her 
separate use. The same result, therefore, was accomplished, 
whether the property was conveyed to a trustee for the wife or 
directly to her.^ It is still generally quite possible to create a 
separate estate in equity,* but it is not now common to resort 
to this device, no longer necessary for the protection of the 
wife on account of the modem legislation in regard to nmrried 
women's property. 

THE MARRIED WOMEN'S PROPERTT ACTS 

During the latter half of the nineteenth century very radical 
and extensive legblation, commonly referred to as the Married 

^ Taylor 9. Meads, 4 De G. J. & S. 507 ; Jaokson v. Hobhouse, 2 Mer. 
483. 

* Taylor 9. Meads, 4 De G. J. & 8. 507. 

* See Pom. Eq. Jur. § 1006 ; Taylor v. Meads, 4 De G. J. & S. 507, 
per Lord Weetbury. 

« Perry Trusts, §§ 647-650. * Bennet 0. Davis, 2 P. Wins. 316. 

* Holliday v. Hively, 106 Pa. St. 335. 
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Women's Property Acts, was passed in England and the United 
States. These statutes vary so widely in scope and have been 
subjected to such divergent construction by the courts that no 
concise statement can be made of the law in reference to the 
property rights of married women throughout the country at 
large. In a general way, the legislation began by giving l^;al 
status to the equitable doctrines that established the separate 
estate in equity, but it applied to all property of married women 
and not simply to such as was conveyed to them as a separate 
estate. The later legislation in the States that have gone far- 
thest in this development has given married women complete 
independence of their husbands in respect to the wife's prop- 
erty rights. Other States have been far more conservative 
and have only partially emancipated the property of wives 
from their husbands' control.^ 

Of course, the effect of securing to the wife the income of 
her property and giving to her the independent management of 
her realty and the right of its disposition is to do away with 
the husband's common law maritsJ estate. It does not, how- 
ever, necessarily affect the existence of certain other important 
common law interests of the spouses in the realty of each other 
that are now to be examined. 

CURTESY 

At common law, when certain conditions are fulfilled, a 
husband gains a life estate in his wife's lands and such of her 
incorporeal hereditaments as are of the nature of rights in gross 
in the land of another but not, however, in reversions and 
remainders on existing particular estates of freehold.' This 
interest is known as an estate by curtesy. The name probably 
owes its origin to the notion that the Englbh law showed special 
favor or courtesy to the husband.* It is an interest entirely 

^See Stim. Amer. Stat. L. §§ 6420-6422. See Chap. 8, Rights, 
Powers, and Duties of Conourrent Owners. 

* Co. litt. 29 ; Chew t;. Commissioners &o., 5 Rawle, 160. On cur- 
tesy in detemunable fees, see Note, 20 L. R. A. (n.b.) 858. 

* The estate was also known as an estate by the law of England and 
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distinct from the husband's marital estate,^ although for 
practical purposes the marital estate is merged in curtesy when 
the latter arises. 

The requisites that must be satisfied to entitle a husband to 
curtesy are : First, there must be a lawful marriage, but a void- 
able marriage is sufficient, provided it be not actually avoided 
by judicial decree.' Second, the wife must at some time during 
coverture have seisin in deed or, as it is less properly * called, 
actual seisin. However, whenever the wife is seised, in law or 
in deed, the husband is jointly seised with her and he has the 
power at any time during coverture to tiun their seisin in law 
into one in deed ^ and thus satisfy this requisite to curtesy. 
It is immaterial at what tune during coverture the seisin occurs 
or how long it continues. In the United States, on account 
of the lessened importance of seisin,^ there is a rather general 
relaxation of the rule requiring seisin in deed. In most of the 
States where curtesy exists seisin in law is sufficient and in 
some a mere legal title without seisin of any kind, but every- 

as an estate by the curtesy of England. The emphasis seems to have 
been plaoed upon the peouliarly English character of the right, in con- 
tradistinction to the Norman law which was in some respects less 
fav<»able to the husband. See 2 PolL A Maitl., 2d ed., 414 ; 3 Holds- 
worth Hist. Eng. Law, 153. Blackstone's derivation of the name from 
^'ourtis*', i.e., the lord's court, as referring to the husband alone doing 
homage for the wife's land, seems now discredited. C/. Digby Real 
Prop., 5th ed., 174. 

^C/. In re McKenna, 9 Fed. 27, 30. 

s Cruise Dig. Tit. V, o. 1, § 9. See Price 9. Price, 124 N. T. 
589. 

• ChaUis Real Prop., 3d ed., 233. 

'Challis Real Prop., 3d ed., 237. In some cases of incorporeal 
hereditaments a seisin in law was held to be sufficient when from the 
nature of the case a seisin in deed was impossible to obtain, as, when 
the wife inherits an advowson and dies before a vacancy occurs. Co. 
litt. 29 a ; 2 Bla. Com. 127. 

* It appears that the chief reason at common law for requiring seisin 
in deed was that without it there would be no possibility of the issue 
of the manriage inheriting from the mother. As the common law rule 
of descent from the person who last died seised in deed is abrogated 
in the United States, the requirement of seisin in deed to give curtesy 
is abolished in all but the most conservative States. See Borland's 
Lessee v. MarshaU, 2 Ohio St. 308; Co. litt. 40 a. 
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where there must be at least an immediate right of entry .^ 
That is why there b no curtesy m an estate of the wife that 
continues as only a reversion or remainder during the entire 
period of coverture, for of such an estate there is no seisin, 
nor is there a right of entry. Third, the wife's estate must be 
one of inheritance, such that issue of the marriage might 
possibly inherit, as hdrs of the wife, the same estate that the 
wife has.' This includes estates in fee simple and fee taO. 
Fourth, the wife's estate must not be one in joint tenancy, 
because, if it were, the right of survivorship would take pre- 
cedence over the husband's curtesy.* The estate must be, 
also, one in her own right and beneficial to her. Thus, if she 
is a trustee of land for another her husband has no curtesy.^ 
Her estate, however, need not necessarily be legal, for if she is a 
cestui que trust and has an equitable fee there may be curtesy 
in it.^ Fifth, issue of the marriage must be bom alive during 
the lifetime of the wife. Hence, if the mother dies before the 
child is bom and it is taken from her body, there is no curtesy, 
although the child lives. If, however, it is bom alive in the 
mother's lifetime, it is immaterial how short a time the mother 
or the child lives and which survives the other. It does not 
matter whether the issue is bom before or after the wife acquires 
her seisin or whether the child dies before she is seised ; ^ and, 

1 Seisin in deed required : Neely v, Butler, 10 B. Men. 48. Same 
exoept in case of wild land : Collins v. Russell, 184 N. T. 74 {sembU). 
Seisin in law sufficient : Mettler v. Miller, 129 lU. 690. Title suffident : 
Borland's Lessee t;. MarshaU, 2 Ohio St. 308 ; Bush v. Bradley, 4 Day, 
298. See Reeves Real Prop. § 449; Tiffany Real Brop. § 205. 

« lit. Ten. i 62. 

* Co. Litt. 183 a. There is curtesy in tenancy in common and in 
oo-paroenary. Cruise Dig. Tit. XIX, { 10 ; id. Tit. XX, § 19. 

* Norton v. MoDevit, 122 N. C. 755 ; Chew v. Commissioners Ac., 
5 Rawle, 160. The husband of a mortgagee in fee does not have curtesy 
while the equity of redemption exists. 4 Kent Com. 32. A common 
instance of a seisin that is not beneficial is the case of the purchase 
of land and the immediate giving back of a purchase money mortgage. 
The mortgagor's seisin is instantaneous only, not beneficial, and such a 
mortgage takes precedence over a claim for either curtesy or dower. 

• Watts V. Ball, 1 P. Wms. 109; Rawlings v. Adams, 7 Md. 26. 

• lit. Ten. § 35; Co. litt. 29 b. 
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in general, the order of events is immaterial.^ To give the 
husband curtesy, the issue must be such as may by possibility, 
if it survives the wife, inherit from her the same estate that she 
has. Usually, this will be so as a matter of course, but it may 
happen otherwise. Thus, if the wife has an estate in tail 
male and the only issue of the marriage is female, the husband 
cannot have curtesy.* 

If the above described requisites are all fulfilled, then, by 
the common law, the husband has curtesy. It is an estate for 
his life, as well while his wife lives as after her death, if he 
survives her, and her heirs are postponed in their enjoyment of 
the inheritance until he dies. What they inherit is a reversion * 
on his life estate. The estate by curtesy begins when marriage, 
seisin, and bu-th of issue have all three occmred, and it is then 
called curtesy initiate. Upon the death of the wife the estate in 
the surviving husband becomes curtesy consummate.'^ The 
nature of an estate by curtesy is the same whether it is initiate 
or consmnmate. It is, in fact, all the same estate. From its 
beginnuig as curtesy initiate the husband is tenant by curtesy 
and has a life estate which he can transfer and which can be 
seized by his creditors on legal process against him.^ His 
rights and duties in regard to the land are the same as those of 
other life tenants. 

^ Co. litt. 30 a ; 2 Bla. Com. 128. So, if the wife is seised during 
coverture and then is disseised and afterward issue is born, the hus* 
band has curtesy. Id, Jackson v. Johnson, 5 Cow. 74, 95. So, where 
by statute the wife had power to convey her realty by separate convey- 
ance and did so before birth of issue, and issue was afterward born, 
the husband had curtesy. Comer v. Chamberlain, 6 AUen, 166. 

« lit. Ten. { 52. 

* See 2 Inst. 301 (4). 

* Co. litt. 30 a ; 2 Bla. Com. 128. 

* Co. litt. 30 a ; In re McEenna, 9 Fed. 27 ; Dawson v. Edwards, 
189 111. 60. In re McKenna, supra, takes the view that curtesy be- 
gins from the time marriage and seisin of the wife concur, even before 
the birth of issue. In Guion v. Anderson, 8 Humph. 297, 325, it is 
said that the estate by curtesy cannot exist until the death of the wife ; 
and it has been held by some courts that during coverture husband 
and wife are jointly seised, so Uiat the statute of limitations runs in 
favor of an adverse possessor against her as well as him. Melvin v. 
Proprietors ^., 16 Pick. 161 ; Guion v. Anderson, supra. 
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CUBTEST IN THE UNTIED STATES 

There has been considerable l^islation m the United States 
affecting curtesy. In some of the States it has been altogether 
abolished by statute.^ Other States have retained curtesy, but 
in them, by reason of the Married Women's Property Acts, 
which have enlarged the powers of married women over their 
ownproperty, the wifecan defeat the husband's estate by curtesy 
by a conveyance of the land during her lifetime or by a devise 
of it.' In these jurisdictions the husband's right to curtesy is 
reduced to an estate for the balance of his life in case he sur- 
vives his wife and in such real property only as she does not 
dispose of by deed or will. In a third class of States the wife 
can convey the land during her lifetime and thus defeat her 
husband's curtesy but cannot by her will deprive him of the 
estate.' Finally, in a number of States, the husband's right 
to cmlesy, after the wife's death, exists substantially as at 
common law and cannot be barred by the wife.^ Where 
curtesy exists in the United States the nature of the estate and, 
for the most part, the requisites are the same as at common 
law ; but the requirement of seisin in deed is modified as already 
explained, and in some States no issue need be bom.^ More- 
over, the effect of the Married Women's Property Acts in giving 
the wife control of her own property is to deprive the husband 
of the right to the use and profits of her land while she lives, 
so that the estate, if he finally has it, cannot begm in possession 
until her death. 

DOWER 

The common law interest of a wife in the real property of her 
husband, analogous to the husband's curtesy in the wife's 
realty, is known as dower. ^ Like curtesy, dower is a life estate, 

^ Stim. Amer. Stat. L. §§ 3301-3302. There is no eurtesy where 
the community system prevails. See MoKay C!ommunity Prop. § 108. 
s See Hatfield v. Sneden, 54 N. T. 280. 

* See Poroh v. Fries, 18 N. J. Eq. 204 ; Breeding v. Davis, 77 Va. 639. 
« Stim. Amer. Stat. L. % 3301. * Ibid. 

* Five kinds of dower were known to the earlier English law : 1. 
dower by the common law, the dower described in the text ; 2. dower 
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but it is an estate in only one-third of ail of the husband's lands 
and tenements that are of the kind subject to the dower right. 
The kind of realty that is subject to dower and to which it 
attaches is land ^ and incorporeal hereditaments of the nature 
of rights in gross in the land of another, as, rents and profits k 
prendre.' In profits and easements appurtenant there can be 
no dower except as incidental to dower in land to which they 
are appurtenant, for such rights cannot be separated from the 
dominant tenement.* 
Contrary to the rule in the case of curtesy/ it was the settled 

by special oustom ; 3. dower ad osUum eccUnae; 4. dower ex asMensu 
'patris; and 5. dower de la pluU hedU. Of these only the first is found 
in the United States. The first and second exist in England, subject 
to modifications made by the Dower Act, 3 & 4 Wm. IV, c. 105. The 
third and fourth were abolished by the Dower Act. The fifth, being 
dependent upon the distinction between tenure in chivalry and tenure 
in socage, was practieaUy abolished by 12 Car. II, c. 24, which con- 
verted the military tenures into socage. lit. Ten. §§ 36-51; Bac. 
Abr., Dower and Jointure, O ; 3 Holdsworth Hist. £ng. Law, 157-160 ; 
2 Bla. Com. 132-133 ; Challis Real Prop., 3d ed., 345-346 ; Reeves 
Real Prop. § 461. 

^ Some of the New England States do not aUow dower in wild lands, 
on the theory that the widow cannot make any profitable use of them 
without committing waste. Conner v. Shepherd, 15 Mass. 164 ; Stim. 
Amer. Stat. L. } 3219. Canira, Chapman v. Schroeder, 10 Ga. 321 ; 
Campbell, Appellant, 2 Doug. (Mich.) 141. The latter is the general 
rule outside of New England. 

* lit. Ten. } 36 ; Co. litt. 32 a. 

* See Profits ik Prendre, page 193, and Easements, page 197. 

^ "The difficulty in which the courts of equity have been involved 
with respect to dower, I apprehend, originally arose thus : They had 
assumed, as a principle in acting upon trusts, to follow the law ; and 
according to this principle, they ought, in all cases where rights at- 
tached on legal estates, to have attached the same rights upon trusts, 
and, consequently, to have given dower of an equitable estate. It was 
found, however, that in cases of dower, this principle, if pursued to the 
utmost, would affect the titles to a large proportion of the estates in 
the country ; for that parties had been acting, on the footing of dower, 
upon a contrary principle, and had supposed, that by the creation of a 
trust, the right of dower would be prevented from attaching. Many 
persons had purchased under this idea, and the coimtry would have 
been thrown into the utmost confusion, if courts of equity had fol- 
lowed their general rule, with respect to trusts in the cases of dower. 
But the same objection did not apply to tenancy by the curtesy ; for 
no person would purchase an estate subject to tenancy by the curtesy, 
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doctrine of the English courts that there was no dower in 
equitable estates^ including equities of redemption,^ until the 
law was changed by statute in 1834.' In the United States, the 
rule in respect to dower in equitable estates is not uniform. In 
some States dower is not allowed/ but in very many of the 
States statutes have given dower in equitable estates in genoid/ 
and occasionally the same rule has been adopted by the courts 
without a statute.^ In the American States dower is generally 
allowed in equities of redemption, subject to the mortgage.* 
This is true even where the conveyance theory of mortgages 
prevails^ Where statutes have given dower in equitable 
estates in general, it follows, as a matter of course, that there is 

without the oonourrenoe of the i>er8on in whom that right was vested. 
This I ti^e to be the true reason of the distinction between dower and 
tenancy by the curtesy. It was necessary for the security of purdiasers, 
of mortgagees, and of other persons taking the legal estates, to depart 
from the general principle in case of dower ; but it was not necessary 
in the case of tenancy by the curtesy. Pending the coverture, a woman 
could not alien without her husband ; and, tho^ore, nothing she could 
do could be understood by a purchaser to e^ect his interest ; but wheore 
the husband was seised or entitled in his own right, he had full power 
of disposing, except so far as dower might attach; and the general 
opinion having long been, that dower was a mere legal right, and that* 
as the existence of a trust estate previously created prevented the 
right of dower attaching at law, it would also prevent the property 
from all claim of dower in equity, and many titles depending on this 
opinion; it was found that it would be mischievous in this instance 
to the general principle, that equity should follow the law ; and it has 
been so long and so clearly settled, that a woman should not have 
dower in equity who is not entitled at law, that it would be shaking 
everything, to attempt to disturb the rule." Lord Redesdale in D'Arcy 
V, Blake, 2 Sch. & Lef . 387. See also Casbume v. Scarfe, 2 Jac. A W. 
194 ; Burgess v. Wheate, 1 Bla. W. 123, 182. 

1 Dixon V. Sayville, 1 Bro. C. C. 326 ; Maybury v. Brien, 15 P^t. 21, 
38. 

« The Dower Act, 3 & 4 Wm, IV, c. 105. 

* E.g., see Hopkinson v. Dumas, 42 N. H. 296. 

« Stim. Amer. Stat. L. § 3212. See Tiffany Real Prop. { 184, n. 92. 
Sometimes dower in equitable estates is given in such only as the 
husband owns at the time of his death. In re Ransom, 17 Fed. 331 : 
Hamilton v, Hughes, 6 J. J. Marsh. 581 ; Miller o. Wilson, 15 Ohio, 
108, 116. 

» Shoemaker v. Walker, 2 S. & R. 554. 

• 4 Kent Com. 44. ' Snow v. Stevens, 15 Mass. 278. 
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dower in an equity of redemption. So, too, under the lien 
theory of mortgages, naturally, dower is allowed in the estate 
of the mortgagor.^ Moreover, in a number of States dower is 
given in equities of redemption by special statutory provision.' 
To the existence of dower, as of curtesy, certain requisites 
are necessary. There must be a lawful marriage. However, a 
voidable marriage is sufficient, if it be not actually avoided by 
decree of a court.* The husband must at some time during 
coverture be seised of the real property in which the dower is 
claimed.^ However, unlike the original common law rule in 
regard to curtesy, the seisin to give dower need not necessarily 
be a seisin in deed. A seisin in law is sufficient,^ but there 
must, at common law, be seisin either in law or in deed. Hence, 
when the husband's estate is, during the entire period of the 
coverture, a reversion or remainder after a particular estate of 
freehold, there is no dower.* If, however, in such a case, the 
particular estate is one for years, the husband has the seisin 
and that requisite to dower is satisfied.^ The estate of which 
the husband is seised must be one of inheritance, t.e., in fee 
simple or fee tail.* So, when the husband had a life estate with 
remainder to another for life, remainder to the husband in fee, 
and he died before the intervening estate ended, his widow did 
not have dower, for at no time during coverture had he been 
seised of an estate of inheritance.* The estate, furthermore, 
must be one that could be inheritable by issue that might 
possibly be bom of the marriage.^ This requisite is now 

1 Mills V. Van Voorhiee, 20 N. Y. 412. 
' s Stim. Amer. Stat. L. }§ 3214, 3216. 

• Co. litt. 33 a ; Smart o. Whaley, 6 Sm. & M. 308 ; Bonham v. 
Badgley, 2 Gilm. (lU.) 622. 

« lit. Ten. { 36. 

K Co. litt. 31 a ; Atwood v. Atwood, 22 Pick. 283. 

• D'Aroy o. Blake, 2 Sch. A Lef . 387 ; Durando v. Durando, 23 N. T. 
331. 

' Boyd V. Hnnter, 44 Ala. 705, 719. The English Dower Act, 3 & 4 
Wm. IV, 0. 105, allows dower out of estates as to which the husband 
has only a right of action. See also Stim. Amer. Stat. L. § 3211. 

• lit. Ten. $ 36; 2 Bla. Com. 131. 

• Moore o. Esty, 5 N. H. 479. ^^ lit. Ten. $ 53. 
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practkaDy always satisfied. It oould be lackiiig in the case of 
an estate in special tail, where such exist, to a man and his 
issue by a particular wife. If she died and he remarried, the 
second wife could not have dower. It is not necessary as a 
requisite to dower that issue of the marriage be actuaUy bom, 
wherein the rule differs from that pertaining to curtesy.^ 

The husband's estate must not be one in joint tenancy, 
because the right of survivorship would be superior to the wife's 
dower right.' The seisin must be beneficial to the husband. 
The conunon case in which the seisin is not beneficial is when he 
takes titie and transfers it again by conveyances constituting 
one transaction, the titie having been taken for that pur{)ose.' 
A familiar example is when one purchases land and takes a deed 
and gives back a mortgage to secure the purchase price or some 
part of it. The vendee's seisin is said to be ''transitory", and 
he is regarded as being merely "a conduit of titie." His 
seisin is not beneficial to him as against the mortgagee but only 
serves to enable the mortgagor to pass the mortgagee's interest 
to the latter. Hence, '' a purchase money mortgage " is superior 
to the dower right of the mortgagor's wife.* The presence or 
absence of an interval of time between the passing of the deed 
and of the mortgage is not the fundamentally important matter. 
Though there is such an interval, yet if the deed and mortgage 
are given as parts of the same transaction, the purchaser's 
seisin is not beneficial, and his widow's dower is subject to 
the mortgage.' On the other hand, if a man takes seisin and 
holds it only momentarily and then conveys it away again, it is 

^ Co. Litt. 40 a. On dower in estates subject to condition, power of 
appointment, and executory devAiie, see Notes, 22 L. R. A. (n.b.) 691 ; 
39 id. 307; 4 Kent Com. 48. Cf. Note on Curtesy in Determinable 
Fees, 20 L. R. A. (n.s.) 858. 

* Lit. Ten. § 45 ; Co. Litt. 37 b. There is dower in tenancy in com* 
mon, id.; Cruise Dig. Tit. XX, § 20; and in co-parcenary, id. Tit. 
XIX, § 10. 

* McCauley v. Grimes, 2 Gill & J. 318. 

« Holbrook v. Finney, 4 Mass. 566. See page 334, n. 4. 

* E.g., where the interval was ten montbB, due to a disagreement 
about prdvisions to be inserted. Wheatl^'s Hetrs v. Calhoun, 12 
Leigh, 264. 
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a sufficieDt seisin to give dower, provided that the sebin was 
beneficial to him.^ If the husband holds the title as trustee, 
although the wife would have a theoretical legal right to dower, 
equity would not permit her to obtain it,' for the legal estate is 
held only for the benefit of the cestui que trust. Likewise, 
there is no dower in a mortgagee's estate, even in those juris- 
dictions where he has the legal title, for he has it for the purposes 
of his security only.* 

Finally, the death of the husband leaving the wife surviving 
is a prerequisite to her obtaining dower^^ for dower, unlike 
curtesy,^ does not begin as an actual estate while the coverture 
continues. During the lifetime of the husband the wife's 
dower right is not an estate in the land.* It is only a right to 
have dower in case she survives him and is known as inchoate 
dower. Being no estate at all and only a contingent interest it 
is not transferable by the wife,' and can be released by her to 
only some person, oilier than her husband, who already has or 
takes by the conveyance in which she joins a freehold estate 
in the land.* 

As soon as coverture and sebin of the husband concur the 
inchoate dower right attaches and is thenceforth secure against 
any act of the husband,* except that a dedication by him for a 
public purpose cuts off the dower right because the enjoyment 
of the latter by the widow would be inconsistent with the public 
use.^ After the inchoate dower has once attached it cannot 

^ Douglass V. Dickson, 11 Rioh. 417. 
' Noel 9. Jevon, Freem. Ch. 43. 

* Foster v. Dwinel, 49 Me. 44. See Mortgages, page 324 ; 4 Kent 
Com. 42-43. 

« Lit. Ten. § 36. 

* See page 335. 

* Reiff V. Horst, 55 Md. 42. 

' Mason v. Mason, 140 Mass. 63; Harriman o. Gray, 49 Me. 537. 
Nor can it be taken on exeeution. Qooch v. Atldns, 14 Mass. 
378. 

* See Elmendorf o. Lookwood, 57 N. T. 322 ; Anon., Cro. Jao. 
151. 

* Co. litt. 32 a; 4 Kent Com. 50. 

>• Qwynne v. Cincinnati, 3 Ohio, 24 ; Dnnoaa v. Terre Haate,85 Ind. 
104 ; Venable v. Wabash Ae. Co., 112 Mo. 103. 
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be affected by any conveyance ^ or mortgage * of the property 
in which the wife does not join, and after the husband's death 
his widow can enforce her dower right against the then owner 
of the land. Generally, ako, dower takes precedence over 
claims of the husband's creditors,* except such as are secured 
by some instrument in which the wife joined. Dower is, 
however, subject to incumbrances upon the property that may 
have attached before coverture began, as inchoate dower 
cannot begin before marriage and, so, must be subsequent to 
then existing rights in the land.^ There can, moreover, be no 
dower, of course, in land formerly owned by the husband but 
conveyed away by him before his marriage, for of such land he 
would not be seised during coverture ; ^ and so, too, as dower is 
derived out of the husband's estate, if the latter is destroyed by 
paramount title the dower right is necessarily extinguished.* 

Inchoate dower continues during coverture. After the hus- 
band's death the widow has a right of action to have dower 
assigned to her, Le.y she has a right to bring an action to have 
allotted to her that portion of her husband's property that she 
should have as dower. This right is property that will be 
protected,^ but it is not an estate. It is only a right of action * 
and gives her no right of entry .• 

^ Grady v. MoCorkle, 57 Mo. 172 ; House v. Jaokson, 50 N. T. 161. 
See Stim. Amer. Stat. L. } 3249. If the husband makes a oommon law 
exchange (see page 147, ^wpra) the wife must elect in which parcel she 
will take dower. Co. Litt. 31 b. It must be a technical common law 
exchange to force her to an election. Cass v, Thompson, 1 N. H. 65. 
Under some of the statutes dower in equitable property can be de- 
feated by the husband's conveyance. See page 338, n. 4. 

* Gold V. Ryan, 14 111. 53 ; Lewis v. Smith, 9 N. T. 502. 

' Butler V. Fitzgerald, 43 Neb. 192. Otherwise in Pennsylvania. 
See Porter i^. Lazear, 109 U. S. 84 ; Lazear v. Porter, 87 Pa. St. 513. 

* 4 Kent Com. 50 ; Trustees v. Pratt, 10 Md. 5 ; Brown v. Williams, 
31 Me. 403. 

* In the United States, although not in England, an antenuptial 
conveyance in fraud of dower right may be avoided by the wife. Bige- 
low Fraud. Conv., ed. 1911, 168. 

* 4 Kent Com. 48 ; Emerson v. Harris, 6 Mete. 475. 
' Mut. life Ins. Co. 0. Shipman, 119 N. T. 324. 

* Wade p. Miller, 32 N. J. Law, 296, 306 ; Weaver v. Sturtevant, 12 
R. I. 537. 

•HUdreth v, Thompson, 16 Mass. 191. "The situation of the 
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An incident of the dower rij^t in the interval between the 
husband's death and the assignment of dower is what is known 
as the widow's quarainllme. This is a rights sanctioned by Magna 
Carta ^ and recognized by modem statutes, that the widow has 
to occupy her husband's principal house and to be maintained 
by his estate for forty days after his death. Within this period 
her dower ought to be assigned to her * by the actual tenant of 
the freehold estate in possession of the land, and it is his duty to 
do so.* If he refuses, the widow may compd an assignment by 
judicial proceedings. 

Dower is regularly assigned by making an actual physical 
division by metes and bounds of aU the property that is subject 
to the dower right and putting the widow in possession of one- 
third of the whole.^ The division is based upon the productive 
value of the property, so that the share allotted to the widow 
will produce one-third of all the profits of all the property liable 
to dower.' Often, by agreement, in lieu of this method of 
division, other arrangements are made, tf.ff., the acceptance by 
the widow of money or other property or an annual rental at 
other income. 

After assignment, the widow has an estate for life in the ppr* 
tion assigned to her and no further dower interest in the balance 
of the estate of the husband. The dower estate b in law a 
continuation of the husband's estate, so that the widow's life 

widow before mwignment of dower ia 'probably the only existing case 
Sn which titie, though oomplete, and nnoppofled by any advene right 
of posBeasion, does not confer on the person in whom it is vested the 
right of reducing it hito possession by entry.' Pftrk, Dower, 334.'* 
Tiffany Real Prop. { 196, n. 243. 
1 2 Poll. & Maitl., 2d ed., 422. 

* 2 Bla. Ck>m. 135. The word quarantine slgniiles forty days. Id. 
Some statutes have lengthened the period or made it continue until 
dower is actually assigned. Reeves Real Prop. { 463; Tiffany Real 
Prop. § 199. 

* Co. litt. 34 b ; Bac. Abr., Dower and Jointure, D. 

4 If the husband was a tenant in conmion, an assignment by metes 
and bounds cannot be made and the widow becomes a tenant in com* 
mon. Lit. Ten. § 44. 

* Leonard v. Leonard, 4 Mass. 533 ; McDaniel v. McDaniel, 25 N. C. 

61. 
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estate is deemed to have b^^ at once on her husband's death 
without there being any intervening estate in the heir, devisee, 
or other person. However long an interval may elapse after 
the husband's death and before the assignment, when it is 
made the widow's title relates back to the time of her husband's 
death.^ Her estate has the ordinary characteristics of all life 
estates. She may sell or incumber it, is liable for the com- 
mission of waste, and has estovers and emblements. 

In general, when dower has once attached it cannot be barred 
without the wife's consent. There are, however, some excep- 
tions to this statement. Cutting off dower by a dedication of 
the property to a public use has already been mentioned. On 
similar principles, if the husband's land is taken for a public 
purpose under the power of eminent domain ^ or is sold for 
taxes, assessments, or other public charges,* the right to dower 
in it is barred. In such cases the public interest is the matter of 
greater consequence. In order that the widow may have 
dower, coverture must continue until the death of the husband, 
unless this rule is changed by statute. Hence, at conunon law, 
an absolute divorce bars the wife's dower right.^ American 
statutes have, however, often dealt with this matter and saved 
dower when the divorce was granted for the husband's fault.^ 

^ Lawrence v. Miller, 2 N. T. 245. It is this theory, that an as* 
signed dower estate is a continuation of the husband's estate, that 
IcAds to the doctrine expressed by the maxim " Dos de dote peU non debit " 
(Dower ought not to be sought out oi dower). If A's land has passed 
by descent or devise to B and A's widow has dower assigned, her estate 
is a continuation of A's, by relation, so that, if B dies before A's widow, 
B has never had such seisin of the portion assigned to A's widow as 
to entitle B's widow to dower out of it. It is the same in case ci a 
deed from A to B without the concurrence of A's wife, except that, 
after the termination of A's widow's life estate, B's widow can have a 
new assignment of dower out of the additionaJ third because B had 
had seisin thereof before A's death. Co. litt. 31. 

* Moore v. Mayor &c. of New York, 8 N. Y. 110. It has, how- 
ever, been held that the wife has an interest in the proceeds which 
equity will secure to her. Wheeler v. Eirtland, 27 N. J. Sq. 534. 
Bee Lewis Eminent Domain, 3d ed., $ 522 (323). 

* Jones 9. Devore, 8 Ohio St. 430. 

« Co. Litt. 32 a ; Barrett v. Failing, 111 U. S. 523. 

* See Stim. Amer. Stat. L. $ 3246. 
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Also, by an English statute of 1285| a wife who eloped and 
lived in adultery lost her dower/ unless the spouses became 
reconciled/ and this is still the law in a number of the United 
States.' In others that statute is not in force and elopement 
and adultery are not a bar to dower if a divorce is not 
obtained.* 

With the wife's concurrence, her dower right can be extin- 
guished in several ways. By the old conunon law, it could be 
released during the lifetime of the husband by a fine or common 
recovery in which both husband and wife joined, and this was 
the only method.^ In the United States, quite generaUy by 
statute and, where there is no statute, undoubtedly by practice 
having the force of common law, inchoate dower may be released 
by a deed in which husband and wife unite ; ^ but, on account 
of her common law incapacity, she cannot do it by her separate 
deed, executed by her alone, unless some statute permits.* 
Such a release can be made to one only who has a freehold estate 
in the land,' and, of course, not at all to the husband, except 
by statute, because of the conunon law unity of husband and 
wife.' The commonest case of release of dower by the wife 
is on a sale or mortgage of land by the husband, when the wife 
unites in the deed for the purpose of extinguishing her dower 
right so as to give the grantee a clear titie.' 

1 Stftt. Westm. II, 13 Edw. I, o. 34. See 2 Inst. 433 et 8eq. 
> See 4 Kent Com. 52-^; Stim. Amer. Stat. L. $ 3246; Tiffany 
Real Prop. S 105, n. 223-225. 

• Reynolds v. Reynolds, 24 Wend. 193 ; Bryan v. Batcheller, 6 R. I. 
543. 

« 2 Bla. Com. 137. C/. page 329. * See page 329, n. 6. 

• Knox V. Brady, 74 111. 476; French v. Peters, 33 Me. 396; Moore 
V. Tisdale, 5 B. Mon. 352. In some States statutes i>ermit the release 
of dower by the wife's separate deed either at the time of or after a 
oonveyanoe by the husband. Stim. Amer. Stat. L. $ 3245. 

' See page 341, n. 8. 

• Pillow 9. Wade, 31 Ark. 678 ; Rowe 0. Hamilton, 3 Me. 63. Stat- 
utes in the United States have sometimes partially modified this rule 
and allowed a release of dower to the husband in certain special cir- 
eomstances. See 1 Reeves Real Prop. 715. 

*4 Kent Com. 59-^. A release of inchoate dower operates by 
estoppel, and the courts are divided as to whether it inures to the 
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Doirer may be Immd by a provision in lien of dower nuuk 
for tbe wife and aoeepted by ber. Wben, befwe mairiage, tbe 
wife is given a jointure,^ or provision for ber boiefit, conf orming 
to the l e qui iements of statutes controlling tbe matter, it 
becomes, by fnoe of the statute, a substitute for dower and is 
known as a legal jointure. Mneover, if a pnepecdve wife 
accepts ip lieu of dower a beneficial provision tbat does not ful- 
fill tbe requirements of tbe statute, equity wiD oompd ber to 
forego ber legal daim for dower. Tbb is called an equUable 
joinhsre. It is substantially tbe aoiy kind of jointure found in 
I»actice at tbe present day. A jointure of dtber kind made 
after marriage puts tbe wife to an election between tbe jointure 
and ber dower.* She may also be put to sudi an decti<m by a 
testamentary gift tbat is to be in lieu of dower if accepted by 
ber. Tbe principal question tbat arises in connection witb tbis 
matter is wbetber tbe testator did in fact mean tbat tbe pro- 
vinon of tbe wiD should be a substitute for dower. Tbis is 
a question of ccMistruction of intent.* 

llere bas been in tbe United States considerable statutmy 
dealing witb dower, and various dumges of greater or lesser 

advantage of strsogors to the grant or of only parties and privies. C/. 
French v. Lord, 09 Me. 537, and Ehnandoif v. Loekwood, 57 N. T. 
322. 

1 See page 287. 

* The passage of the Statute of Uses gave wives dower in their 
hosbands* equitable estates, oonverted by &e statute into legal hold- 
ings. As many wives had had jointures settled upon them, the stat- 
ute, II 4, 7, provided that when soeh a jointure was made the wife 
should not have dower. Similar legislation is in force in most of the 
American States. Co. litt. 36 b; 2 Bla. Com. 137; Cruise Dig. Tit. 
VII; Bao. Abr., Dower and Jointure, G; WilL Real Prop., 20th ed., 
317-318 ; 4 Kent Com. 54-56 ; Stun. Amer. Stat. L. 1 3241. 

* See 4 Kent Com. 57. Before the Dower Act the following device 
was often resorted to in England, on the purchase of land, to prevent 
dower attaching : A general power of appointment was first given to 
the purchaser, and in default of and until appointment he was given a 
life estate, with remainder to a trustee and his heirs during the life of 
the purchaser, remainder to ih» heirs of the purchaser. Thus, the pur- 
chaser never at any time held an estate of inheritance in possession, 
although having complete control and power of disposition. See Digby 
Real Prop., 5th ed., 363; Will. Real Prop., 20th ed., 380. For descrip- 
tion of older method d barring dower see id. 316. 
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importance have been made, e.g., in some States, confining the 
dower right to property owned by the husband at his death. 
In a nmnber of States dower has been altogether abolished and 
the wife given other interests in the husband's estate.^ 

^ Stim. Amer. Stat. L. |S 3200-3282. There is no dower where the 
eommunity oystem is in foroe. See McE^ay Community Ftop. { 108. 



CHAPTER XXn 
WASTE 

Damage wrongfully done to land may be caused by a stranger 
to the title who has neither possession nor a right to it. In such 
case the wrong is a trespass and the rights and remedies of the 
tenant of the land are governed by the law of trespass. When, 
however, the damage is brought about by one who at the time is 
rightfully occupying but whose estate is limited by the interests 
of others who have present or future estates in die same land, 
it is waste. Waste, then, may be comprehensively defined as 
damage done to land or permitted to be incurred by the land by L 
reason of ike acts or omissions of one who is in possession of the! 
land by virtue of some limited interest therein, wpich damagef 
injiuiously ailects the estate of another in t})/ same land.^ 
There is sufficient difference between the respective ways in 
which the courts of law and of equity deal with waste to make 
it convenient to treat separately waste at conunon law and in 
equity. 

WASTE AT LAW 

The common law doctrine concerning waste is that it is 
damage to the land that is done by a particular tenant and that is 
I>ermanent, of a kind that impairs the value of the land itself 
as a piece of property and does not merely affect the interest 
of the particular tenant who conmiits the waste, i.e., as is 
commonly said, waste is damage to the inheritance or to the 
freehold, by which is here meant the inheritable interest.' 
It is such acts as the destruction of buildings on the premises 
or the cutting down of ornamental trees by a particular tenant. 

> Cf. Chap. 4, Estates for life. 

* See Melms v. Pbbst Brewing Co., 104 Wise. 7. 

348 
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Hence, except as waste has been extended in its meaning by the 
e£Fect of statutes, it b tenants for life and for years who are 
liable for waste. Their estates are tanporary in duration, 
and ibey are not allowed to do such acts as go beyond the 
reasonable use of the property and permanently reduce its 
value. A tenant in fee simple in possession is, at law, free 
to do as he pleases with his own land, provided that he does not 
maintain a nuisance upon it.^ He may tear down the buildings, 
strip off the timber, or conmiit any other act of destruction, for 
his estate is the entire interest in the property. The same rule 
applies to a tenant in fee tail,' because his estate is inheritable. 
Moreover, it can be at any time barred and converted into a 
fee simple. An early English statute * broadened the scope of 
the original theory of waste by making joint tenants and tenants 
in conunon who commit acts that would constitute waste when 
done by a tenant for life liable for waste to the other con- 
current owners ; and in the United States generally there has 
been similar legislation as to tenants in common and often, 
also, joint tenants and co-parceners.^ 

The original remedy for waste, the writ of waste existing 
under the ancient common law, could be maintained, according 
to the conunon opinion at all events, against only certain 
freehold tenants who came to their estates by act of law.' 
Tenants by curtesy and in dower belonged to this class and were 
liable for waste.* On the other hand, a lessor who created a 
tenancy by lease was considered able to protect himself by 
obtaining a covenant on the part of the lessee not to commit 
waste, and the lessor's remedy would be an action on the cove- 
nant. This applied to conventional tenants for life and to 
all tenants for years and at will, who, consequently, were not 

^ See Chap. 13, Natural Rights. 

^ Go. Idtt. 27 b. See Attorney General v. Marlborough, 3 Madd. 
498, 531-632, 535. 

• Stat. Westm. II, 13 Edw. I, c. 22. See 2 Inst. 403. 

« Stim. Amer. Stat. L. § 1377. See Chap. 8, Rights, Powers, and 
Duties of Conourrent Owners. 

• 2 Inst. 145, 209. See 2 PoU. & Maitl., 2d ed., 9, and qf. 8 CoU 
Law Rev. 425. 

• likewise, guardian in chiyalry. 2 Inst. 145. 
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liable for waste. However, in the year 1267, by an act of 
Parliament known as the Statute of Marlebridge or Marl- 
borough/ it was provided that '' termors, during their terms, 
shall not make waste/' The word ^'fermors'', t.e., fanners, as 
here used has been generally taken to include in its meaning 
tenants for years and such tenants for life as held by lease and 
not by act of law. If such is its correct interpretation, the 
statute extended the liability for waste so that all tenants for 
life and tenants for years were thereafter subject to the common 
law action for waste committed by them. While it is, however, 
not clear that the statute affected conventional life tenants, it 
certainly applied to tenants for years, a dass who had thereto- 
fore been free to despoil the property of their landlords, and, it 
would seem, would usually have less interest in properly caring 
for it, on accoimt of the nature and more temporary character 
of their estates, than tenants for life.' At all events, it was soon 
found that the landlords needed additional protection, and the 
Statute of Marlborough was followed in 1278 by the Statute of 
Gloucester * which specifically named tenants for life and for 
years as liable for waste. After these statutes, therefore, all ten- 
ants for life, conventional as well as l^;al, and all tenants for years 
were unquestionably liable.^ Neither statute applied to tenants 
at will, and they have, therefore, always remained as at common 
law, not liable for waste as such. If, however, a tenant at will 
voluntarily commits such destruction upon the premises as 
would be waste if done by a tenant for life, it is a trespass for 
which the tenant at will is liable in an appropriate action, for 
the act terminates his estate and makes him liable as if he were 
a stranger.* 

1 52 Hen. Ill, o. 24 ; 2 Inst. 145. 

* Coke says that the word "fermors" In the Statute of Marlboroiigh 
oompreheiids all suoh as hold by lease for life or lives or for years. 2 
Inst. 145. It, however, seems to be open to serious doubt whether the 
word includes any others than tenants for years and whether the objeot 
ai the statute was to make any other tenants liable for waste. See 
8 Col. Law Rev. 432-433. See 2 Reeve Eng. L., 2d ed., 148, n. g. 

• 6 Edw. I, 0. 5. « Co. litt. 53 a. 

■lit. Ten. {71; Co. litt. 57 a; Phillips v. Covert, 7 Johns. 1. 
See Moore v. Townshend, 33 N. J. Law, 284. 
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The Statute of Gloucester furthermore provided that ''he 
which shall be attainted of waste shall lose the thing that he 
hath wasted, and moreover shall recompence thrice so much as 
the waste shall be taxed at "i thus giving a new remedy for waste 
by making the tenant who was guilty of it forfeit his tenancy 
and pay treble damages. The action of waste on the Statute 
of Gloucester, as the remedy given by that statute is called/ 
was for a long time the usual legal remedy. It had, however, 
the serious inconvenience that it could be brought by only a 
reversioner or remainderman whose estate followed immediately 
after the pai^icular tenancy of the person who conmiitted the 
waste. If, for instance, the estates in the land were to A for 
years or for life, remainder to B for life, remainder to C in fee, 
and A committed waste, the action on the statute could not be 
brought at all so long as the estate of B continued. While B 
had the next estate it was not of inheritance, and, although 
C's estate was of inheritance, it was not the next one after A's.' 
This disadvantage, and the fact that in practice the action was 
found to be an imperfect mode of recovering possession, finally 
led to its becoming practically obsolete and being replaced as a 
remedy for waste by a more modem common law form of action 
that was later developed and is known as an action on the case 
in the nature cf waete.^ This is simply an action for damages. 
Haice, in this action, there is no forfeiture of the premises on 
account of waste. It is, however, quite conunon for lessors to 
insert in the lease a condition against waste, making the lessee's 
estate terminable for condition broken if waste is conunitted.^ 
In the action on the case in the nature of waste, only the actual 
damage suffered is recoverable.^ The action may be main- 
tamed by a reversicmer or remainderman whose estate b not 

> See Harrow Sehool 0. Alderton, 2 B. ft P. 86. 

> Co. litt. 54 a. 

* See Greene 0. Cole, 2 Wms. Saund. 252, n. 7. The action on the 
Statute of Gkmceiter was abolished in England by 3 ft 4 Wm. IV, 0. 
27,136. 

* See Chap. 6, Estates on Condition. 

* See Ftoker s. Chambliss, 12 Oa. 235; Chase v. HasieUm. 7 N. H. 
171. 
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one of inheritance but only for life or years. It seems, moreover, 
that it can be brought by any*^reversioner or remainderman 
damaged, although there be an intervening estate between him 
and the tenant guilty of waste ; for it lies against a stranger 
when the land is in the possession of a tenant of the reversioner 
who brings the action and because no privity of estate betwe^ 
the parties to the action is necessary for a recovery, as was 
required in the action on the Statute of Gloucester.^ 

In the United States, it is somewhat uncertain just how far 
the Statutes of Marlborough and Gloucester have been in force. 
In some of the States they have been held to have been adopted, 
at least partially, along with the common law, as is true in 
general of a number of the old English statutes.^ In other 
jurisdictions, however, the two statutes in question were never 
in force.* At the present day, it is probable that in most, if 
not in all, of those States where they were once part of the law 
they have been superseded by local statutes. The action on 
the case was adopted in this country as part of the common law 
received from England. In many States, however, it, along 
with the other specialized common law forms of action, has 
been supplanted by the general action at law provided for by 
the codes of procedure adopted by those States. This, however, 
b a change in the form only of the action and not in the remedy 
for waste. There are, also, in a large number of States statutes 
specially giving a remedy for waste. They provide sometimes 
for forfeiture of the tenancy and sometimes for treble damages, 
and they often specify who may maintain the action.^ 

In general, any act that damages the inheritance is waste. 
This rule has always been the foundation of the law of waste, 
but the old Englbh law, while acting upon the general principle, 
formulated rules that designated certain acts as harmful to the 
inheritance and, therefore, waste. As a consequence, such acts 

1 Randall v. Cleaveland, 6 Conn. 328 ; Chase v. Hasleton, 7 N. H. 
171 ; Dozier v. Gregory, 46 N. C. 100. 

* Woodward v. Gates, 38 Ga. 205 ; Saokett 0. Saokett, 8 Pick. 309. 

I Moore v. Ellsworth, 3 Conn. 483 ; Smith v. Follansbee, 13 Me. 273. 
See 4 Kent Com. 80-81. 

« SUm. Amer. Stat. L. |S 1332, 1343, 1363, 3231, 3308. 
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were technical waste, even though in particular cases no actual 
damage resulted. Thus, it was waste to alter the nature of the 
premises/ as the owner of the inheritance had a right to have 
them remain unchanged. The tenant in possession was not 
allowed to make alterations in the buildings, and it was technical 
waste even to erect a new building. It was waste to convert 
arable land into wood, or the reverse, or meadow into arable, 
the reason assigned being that it would change the course of 
agriculture and tend to destroy the identity of the property.^ 
Certain kinds of trees, in general, oak, ash, and elm, of a 
specified age, were defined as timber and it was always waste 
to fell them.* It sometimes happens that an act technically 
waste by the common law really improves the premises 
and benefits the inheritance. In that case it is known as 
ameliorating waste.^ However, under the old law the strict 
technical rules of waste were sometimes applied notwithstanding 
the amelioration.^ 

In their actual administration of the law of waste, the English 
courts of law have now worked away from the old doctrine of 
technical waste. This has been accomplished through the 
operation of two rules. First, in an action on the Statute of 
Gloucester when no substantial damage was shown it became 
settied that no recovery for waste would be allowed. This was, 
doubtiess, because a recovery involved a forfeiture, and it 
would be an unjust hardship on the tenant to make him lose 
the premises when he had caused only trivial damage or none 
at all. It was the exercise of a sort of equitable jurisdiction 
by the courts of law.* Second, in an action on the case in the 
nature of waste it is only damage that is actually suffered that 

1 See West Ham &o. Board v. East London Waterworks Co., (1900) 
1 Ch. Div. 624, 635. 
« Co. litt. 63. 

• Honywood v. Honywood, 18 L. R. Eq. 306. Custom of particular 
localities may vary the definition of timber. 

« See Doherty v. Allman, 3 App. Cas. 700, 723. 

• Cole V. Green, 1 Lev. 309. 

• Harrow Sehool 9. Alderton, 2 B. & P. 86 ; Doe v. Burlington, 5 B. 
& Ad. 507. 
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can be recovered. If the waste is only tecbnical, involviDg no 
loss to the owner of the inheritancCi there can be no recovery. 
If the damage is trivial, the recovery b trivial. In any case 
there is no forfeiture of the premises. The practical result is 
that to-day in England there is no legal waste unless thero is 
damage to the inheritance, and this doctrine is now definitely 
stated by the courts.^ 

The American law took the fundamental principle of the law 
of waste along with the rest of the conunon law that it received 
from England. It, however, entirely discarded the old English 
rules of technical waste, and it may be stated in explicit terms 
that in the United States, as now in England, nothing is I^al 
waste unless it is damaging to the inheritance. The application 
of the rule is illustrated by a case in which a tenant for life had 
destroyed fences, laid out a street across the land, dug drains, 
and erected wooden houses on the land. These acts were held 
not to be waste if the estate on the whole would be equally or 
more valuable to the owner of the inheritance, the court saying : 
''In this country it is difficult to imagine any exception to the 
general rule of law, that no act of a tenant will amoimt to waste, 
unless it is or may be prejudicial to the inheritance, or to those 
entitled to the reversion or remainder."' In the United 
States, as a consequence of the American rule, the felling of trees 
is not necessarily waste, e.;., the clearing of wild timber land. 
Whether it b or is not depends upon the facts of the particular 
case.* If it is such an act as a prudent farmer would do, having 
regard to the land as an inheritance, and if the doing of it does 
not diminish the value of the property as an estate, then it is 
not waste.^ It follows from the position taken by the American 
courts of law that in them the theory of amdiorating waste 

1 Meax V. Cobloy, (1892) 2 Ch. Div. 253. See Doe v. Burlington, 5 B. 
&^Ad. 507, 517; Jones v. Ghappell, L. R. 20 Eq. 539; Dohetiy p. 
Allman, 3 App. Gas. 709, 724. 

* Psmdion V, Steanui, 11 Meto. 304. See Melma v. F^bst Brewing 
Co., 104 WiBO. 7. 

* Eeeler v. Eastman, 11 Vt. 293. 

« Bond 9. Lookwood, 33 HI. 212, 220. So, as to ohanging meadow 
land into pasture. Clemenoe v. Steere, 1 R. 1. 272. 
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has no significance. There cannot be such a thing. The 
tedmical waste of the older English law is unknown here, and 
the universal rule is that there is no waste at all for which there 
can be a recovery in a court of law unless damage is done to the 
inheritance. 

The waste so far discussed is wluriiafy waste, i^., such as is 
caused by the commission of some positive act of damage, as, 
pulling down a house. There is also waste resulting from the 
mere omission to take steps to prevent damage, as, allowing a 
house to fall into decay for want of repairs. This latter b 
known as permissive wasU. The typical example of it is the 
failure to make repairs. They need, however, be reasonable 
only, such as will maintain the premises in the same condition as 
at the beginning of the tenancy ; the tenant is not obliged, for 
instance, to put a new roof on an old and worn house.^ Tenants 
at will are not liable for permissive waste,^ but the case of tenants 
for life and for years is not entirely clear. In England the law 
has been unsettled. It has there been held rather recently that 
tenant for years is * and that tenant for life is not.^ There 
seems, however, to be no distinction in principle between the 
two kinds of tenants in this respect.^ In the United States 
there are very few decisions on the point, although one case 
has held that a tenant for yeitfs is liable,* and statutes have often 

» FergoBon v. , 2 Eap. 690. 

• CounteBS of Shrewsbury's Case, 5 Co. 13 b. See page 360. It 
seems that tenant at will is not liable for negligence causing damage 
to his landlord's property. Panton v. Isham, 3 Lev. 369 ; Lothrop v. 
Thayer, 138 Mass. 466. The doctrine is an anomaly and possibly 
simply a survival from a period when neither tenant nor bailee was 
liable for lack of oare»in the absence of a special undertaking. See 2 
Harv. Law Rev. 7, n. 

• Davies v. Davies, 38 Ch. Div. 499. 

^ In re Cartwright, 41 Ch. Div. 632. Accord, tenant for life of lease- 
holds, In re Parry and Hopkin, (1900) 1 Ch. Div. 160. 

• See, however, Will. Real Prop., 20th ed., 496, n. (k), on this dis- 
tinction, referring to Bewes on Waste, 211 et seg., the point being that, 
while andently tenants for life and years were equaUy in the position 
of farmers, in modem times tenants for life are usually life owners 
rather than farmers. 

^ Moore v. Townshend, 33 N. J. Law, 284. 
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settled the matter by making both tenants for years and for 
life liable.^ 

Until a recent period it had long been an orthodox statement 
of the law of waste that for damage to the premises done by 
strangers a tenant in possession was liable to the owner of the 
inheritance, both because it was the tenant's duty to protect the 
property and in order to prevent collusion between the tenant 
and the wrongdoer.^ This proposition seems now, however, to 
be open to doubt, except in cases in which the tenant has been 
negligent in not preventing the waste.* When damage done 
by the positive act of a stranger is held to be waste for which 
the tenant is liable, it is volimtary waste, the same as if 
committed by the tenant himself.^ Whatever may be the 
rule in a particular jurisdiction on damage by strangers, it is 
nowhere waste when caused by the public enemy ^ or the act 
of God.« 

Damage by accident, i.e., not foreseen and not the voluntary 
act of any person, is chiefly instanced by accidental fire. It 
has been the common opinion ' that a tenant for life or years 
was liable in England under the Statute of Gloucester for 
damage caused by accidental fire; but this liability, if it 
existed, was removed by statute.* In a few of the United 
States there are similar statutes,* and where there are none it is 
undoubtedly the law that the tenant is not liable in such cases, 

^ Stiin. Amer. Stat. L. $ 1332. On permissiye waste see 8 Col. Law 
Rev. 435-437, 624-635. 

• 2 Inst. 303 ; Anon., Fitz. Ab. Wast, pi. 30 ; Attersoll v. Stevens, 
1 Taunt. 183, 198 ; 4 Kent Com. 77 ; Powell v. R. R. Co., 16 Ore. 
33. 

• Rogers v. Atlantic G. & P. Co., 213 N. T. 246. See 8 CoL Law 
Rev. 436-437, 625 et 8eq. ; 4 Virginia Law Rev. 546. 

« Destruction by a mob, White v. Wagner, 4 Har. & J. 373, 303. 

• See Anon., Fitz. Ab. Wast, pi. 30 ; 4 Kent Com. 77. 

• The Abbot of Shirboume's Case, Tear Book 12 Hen. IV, 5 ; 4 
Kent Com. 77. 

' Co. Litt. 53 b; id. 57 a, n. 1 ; 4 Kent Com. 82; Tayl. L. A T., 
9th ed., S 196. There is, however, some dispute on the point. See 
Tiffany Real Plx>p. $ 254, n. 236. 

• 6 Anne, c. 31 ; 14 Geo. Ill, c 78, $ 86. 

• Stim. Amer. Stat. L. { 2047. 
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unless he has made a special agreement that hnposes that 
responsibility upon him.^ 

WASTE IN EQXTirT 

The action on the case in the nature of waste or its modem 
American successor is still sometimes brought to recover damages 
for waste done, but the most important and most commonly 
sought remedy at the present time is by injunction in equity. 
An injunction is a writ issued by a court of equity enjoining, 
or prohibiting, the person to whom it is directed from doing 
acts therein specified. As a general principle, a court of equity 
will issue such a writ to prevent the doing of a threatened act 
when the damages that the person aggrieved thereby could re- 
cover by an action at law after the conunission of the act 
would be an inadequate redress. On that principle, equity will 
often enjoin the conunission of a threatened act of waste or the 
continuance of such acts. The injunction is now established 
as a regular remedy in the cases to which it is appropriate, 
subject to the principles of equitable jurisprudence. It is a 
remedy available to any reversioner or remaindemutn who would 
be damaged by the waste about to be conunitted, whatever his 
estate may be and although there are intervening estates be- 
tween him and the tenant in possession.' 

The cases in which equity interferes to prevent by injunction 
the conunission of threatened waste may be divided into two 
general classes. The first consists of those cases in which the 
acts enjoined would, if they were done, constitute legal waste. 
The person in whose favor the injunction is granted could, if he 
did not obtain the injunction, maintain an action for damages 
after the waste was committed. In this class of cases there is 
merely the use of an equitable remedy to prevent a wrong that 
is equally a wrong either at law or in equity. The reason for 
equity's acting is that it is deemed better policy to prevent the 

^ Earle v. Arbogast, 180 Pft. St. 409 ; Sampson v. Grogan, 21 R. I. 
174; 4 Kent Com. 82. 

* Mollmeox v. Powell, 3 P. Wms. 268, n. (2) ; Perrot v. Perrot, 3 
Atk.94; Dennett 9. Demiett, 43 N. H. 499. 
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damage being done than to compel the person who would suffer 
from it to wait until it has been accomplished and then bring 
an action to recover compensation; and equity, therefore, 
regularly enjoins l^gal volimtary waste.^ It will not, generally, 
however, undertake to prevent permissive waste.' 

The other general class of cases in which equity gives its 
remedy to prevent waste is that in which there is no remedy at 
all at law and the only remedy is in equity. At the present 
day,* these are all cases in which the act about to be committed 
by the tenant in possession does not constitute l^al waste but, 
in the eyes of equity, is waste and a wrong to the person seeking 
relief. Equity intervenes to protect him because he can obtain 
no remedy in a court of law. Such waste is known as equitable 
waste. All waste is remediable in equity, but equitable waste 
is such as is cognizable by equity alone. 

Two different types of equitable waste may be distinguished, 
the first being acts of a particular tenant in possession that are 
not legal waste, since they cause no financial damage, but are 
deemed by equity to be such as the remainderman or reversioner 
has a legitimate interest in preventing. The principal example 
of this is the so-called ameliorating waste in the alteration and 
erection of buildings. Equity has recognized the principle 
that the reversioner or remainderman is entitled to have the 
property come to him unaltered, if he so desires, even though 
the proposed changes do not lessen or even may increase its 
value.^ One English case has refused to allow the alteration 
of buildings by a tenant, laying down the broad rule that eqiuty 
will enjoin a tenant from pulling down a house and building 
any other which the landlord dislikes and that the latter has a 

1 2 Story Eq. Jur., 14th ed.» $} 1239, 1244; Bisph. Eq. $$ 429, 431. 
*Powy8 V. Blagrave, Kay, 495; Cannon v. Barry, 59 Miss. 289, 
303. 

* Before the development of the action on the ease in the nature of 
waste, the only remedy of a remainderman in fee, whose estate was 
not next after that of the tenant in possession who committed waste, 
was in equity, which would intervene to protect him. Farrant v. 
Lovel, 3 Atk. 723. 

* See West Ham &c. Board 9. East London Waterworks Co., (1900) 
1 Ch. Div. 624. 
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to ezerdse lus own judgment and caprice as to whether 
there shall be a change.^ Several American cases have taken 
the position that it is waste in equity to make unauthorized 
changes ; thus, that cutting a door in a wall is waste/ and that 
putting in a chimney where there had not been one before 
would be enjoined, the court saying that the law is settled that 
it is waste if a tenant, without the consent of the landlord, 
makes material changes or alterations in a building.' In 
another case the court said that taking down partitions, re- 
moving chandeliers, and destroying plumbing work for the 
purpose of making alterations were acts that a tenant has no 
right to do without his landlord's consent, and that ''there 
can be no pretense of any relaxation in the case of tearing down 
houses or taking down inner walls or partitions." ^ 

There are, however, limits to the application of this principle. 
When special circumstances exist that make it imfair to the 
tenant in possession and bad public policy to prevent improve- 
ments being made, equity will not interfere. Thus, in a leading 
English case, there were long term leases with over nine hundred 
years yet to run. Some buildings on the premises had been used 
as storehouses and then as barracks and dwellings for married 
soldiers. They were in disrepair and the lessee proposed to 
convert some of the store buildings into dwellings. The court 
refused an injunction, placing much emphasis on the long time 
the term had to run.^ In an American case, the court would not 
enjoin the erection of a new building by a tenant for a term of 
eight years, but the effect of the decision was carefully guarded, 
the court saying : ''It cannot be waste to make new erections 
upon the demised premises, which may be removed at the end 
of the term without much inconvenience, leaving the property 
in the same situation it was at the commencement of the 

1 Smyth 0. Carter, 18 Beav. 78. 

> Klie 0. Von Broock, 56 N. J. Eq. 18. In this oase the oourt thought 
there was damage, but the opinion upholds the broad doctrine that a 
tenant has no right to make unauthorized changes. 

* Brook V. Dole, 66 Wise. 142. 

« Agate V. Lowenbein, 57 N. T. 604, 615. 

* Doherty p. Allman, 3 App. Cas. 709. 
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tenancy; and the materials of which new buildings, if left 
on the premises, would more than compensate the owner of the 
reversion for the expenses of their removal/' ^ 

From the forgoing cases it is apparent that equity will often 
secure to the owner of the inheritance the right not to have the 
buildings altered in any material and permanent fashion. Yet 
it must not be assumed that this will always be done. Hie 
principle is a somewhat flexible one, and, undoubtedly, the 
court will act largdy according to its discretion in an effort to do 
what is reasonable in the particular case. The opinion may 
be hazarded that equity would always prevent substantial 
alterations in a building that had especial personal value to the 
owner of the inheritance, from artistic, sentimental, or the like 
reasons. It is probable that the erection of new buildings, as 
distinguished from the alteration of old ones, would be permitted 
in most cases.' 

In its attitude toward restraining ameliorating changes, 
equity appears to make a distinction between the alteration of 
buildings and a change in the general character of the premises. 
Equity's position in the latter kind of case is illustrated by the 
instance of a tenant of a farm near London who converted part 
of the demised premises into a market garden, erecting glass 
houses thereon for the cultivation of hot-house produce for 
the London market. Other farms in the neighborhood had 
been converted into market gardens, that being found to be the 
most profitable mode of cultivation. The lessor asked an in- 
jimction to restrain the lessee from converting the farm into a 
market garden, but the court refused it on the ground that there 
was no damage, saying that, so far from being an injuiy to the 
inheritance, what was being done was of the greatest possible 
advantage to a farm of this kind in the neighborhood of London.' 
The difference in principle between this and the cases in which 

^ WinBliip p. Pitts, 3 Pftige Ch. 259. 

> See Jones v. Chappell, 20 L. R. Eq. 539. 

• Meiix V. Cobley. (1892) 2 Ch. Div. 253. Cf. Mehns v. Fftbst Brew- 
ing Co., 104 Wise. 7, on the e£Feot of a change in the ehuaotar of the 
neighborhood, with respect to the right of alteration. 
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ameliorating alterations in buildings have been enjoined is not 
entirely clear, and, unless a distinction can be made on the 
ground of the less permanent nature of the change, the fore- 
going case must be regarded as inconsistent with some of the 
buildings cases in which the injimction has been granted. In 
fact, the two well recognized principles in the law of waste, the 
first, that when there is no damage there is no waste, and the 
second, that the owner of the premises has a right to have the 
premises remain unaltered in any substantial manner, some- 
times clash, and that clash has led to more or less confusion 
and opposition in the cases. "-^^ 

In cases of the second type of equitable waste the person in 
possession of the land is doing or threatening to do acts that 
cause substantial damage to the property and that would 
ordinarily be legal waste if done by a tenant for life or for 
years, but which under the circumstances of the particular case 
are not waste in a court of law because the tenant has a legal 
right to so conduct himself. The principle upon which equity 
issues its injunction is that the tenant is making an unconscion- 
able use of a legal power .^ This branch of the law of waste has 
received littie notice in the United States and has been developed 
almost wholly in England. Perhaps the most common case, 
in the latter coimtry, for the application of this doctrine is 
when damage is about to be done by a tenant for life wUhoid 
impeachment qf waste, {.^., a life tenant who has been given, 
by the conv^ance creating lus estate, a right to treat the prem- 
ises as he chooses without being responsible for waste in a 
court of law.' Other cases of tenants to whom the same reason- 
ing and rules are applicable, but whose legal immunity from 
liability for waste is derived from the nature of their estates, 
are tenants in tail after possibility of issue extinct ' and tenants 
in fee simple whose estates are subject to a conditional limitation^ 
whereby the fee may be shifted, on the happening of some events 

1 Baker v. Sebright, 13 Ch. Div. 179, 185. 
> See Bowles's Case, 11 Co. 70 b. 

* Abraham 9. Bubb, 2 Freem. Ch. 53. 

• See pages 300, 3ia 
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to another person who asks the court to protect his contingent 
interest.^ 

This kind of equitable waste is committed when the tenant 
maliciously destroys the property, for spite, to injure those who 
have future interests in it. Thus, in a leading case, a toiant for 
life without impeachment of waste, becoming angry with the 
remainderman, began to strip the castle. He was enjoined 
and ordered to repair it.' Moreover, it is not only malicious 
damage thatwill be enjoined as equitable waste. The tenant 
in hb lawful use of the premises cannot go to the extent of 
destroying them, as, for example, digging to a depth of six feet 
and carrying away the soil to be used for making bricks ' and 
stripping off all the timber of which there were only nine acres 
in a tract of one himdred and sixty .^ He may, however, use the 
premises for profit, as, cutting timber,^ and in so doing is not 
confined to conduct that would be good husbandry in a tenant 
in fee simple. So, a tenant for life without impeachment of 
waste was allowed to cut trees that could be used for timber, 
although they were not such as would be felled in course of 
husband-like management.* The English courts of equity have 
adopted the rule that it is equitable waste to destroy what the 
creator of the estates indicated that he meant to be enjoyed 
by the successive tenants.^ A common illustration is enjoining 
cutting of trees set out for ornament.^ 

An important application of the equitable doctrine of waste 
is the issuing of an injunction at the suit of a mortgagee 
to restrain waste by the mortgagor in possession and, less 
commonly, at the suit of the mortgagor to restrain waste by the 
mortgagee in possession.* A mortgagor in possession, under 

» Turner v, Wright, 2 De G. P. A J. 234. 
> Vane v. Lord Barnard, 2 Vem. 738. 

* Bishop of London v. Web, 1 P. Wms. 527. 
« Dunoombe v. Felt, 81 Mioh. 332. 

* Anon., Mosely, 237 ; Clement v, Wheeler, 25 N. H. 361. 

* Smythe v, Smythe, 2 Swans. 251. 

' Mioklethwait v. Mioklethwait, 1 De G. ft J. 504, 524^25. 

* Downshire v. Sandys, 6 Ves. Jr. 107 ; Turner v. Wright, 2 De G. F* 
ft J. 234. 

* Farrant v. Lovel, 3 Atk. 723 ; Hanson v. Derby, 2 Vem. 302. 
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either the conveyance or the lien theory, is, in contemplation 
of a court of equity, the owner of the land. Therefore, when 
equity restrains him from committing waste it is on the ground 
that it is equitable waste for him to damage the premises in 
such a manner as to imperil the security of the mortgage. On 
the other hand, the mortgagee in possession, under the con- 
veyance theory, is l^al owner, at least as between him and the 
mortgagor. Such a mortgagee has, therefore, the legal right 
to conmiit waste. Hence, in restraining him equity is, in such 
case also, applying its doctrine of equitable waste. The in- 
junction against the mortgagor in possession is by far the more 
conmion, and it is a regularly recognized practice to employ 
it to prevent waste when the security is threatened, as, for 
example, when the mortgagor is stripping the premises of buUd- 
ings and timber.^ The mortgagee cannot, however, have an 
injunction as a matter of course. He must show that the 
threatened waste will so much impair the value of the mortgaged 
property as to render the mortgage an insufficient security for 
the satisfaction of the debt for which it was given.' 

PBOCEEDS OF WASTE 

When a tenant commits waste by wrongfully severing a por- 
tion of the realty, as, timber, the thing severed is still considered 
a part of the land and belongs to the owner of the first estate of 
inheritance' and the same principle controls when trees or 
buildings are thrown down by a storm.^ If, however, the tenant 
has a right to cut, as being unimpeachable for waste, he may 
keep what he cuts^ and also what is felled by storm, because he 
might have lawfully cut it.* 

' 2 Story Eq. Jur., 14th ed., § 1242. 

* Jonee Mort., 6th ed., § 684. 

•Whitfield V. Bewit, 2 P. Wms. 240; Lord CaBtlemain v. Lord 
Craven, 22 Vin. Ab. 523, pL 11. See Oent v. Harrison, H. R. V. 
Johns. 617. 

* See Bowles's Case, 11 Co. 79 b, res. 6; Bewick v. Whitfield, 3 P. 
Wms. 267. 

• Gent V. Harrison, H. R. V. Johns. 517. 

• Bowles's Case, 11 Co. 79 b. 



CHAPTER XXm 

COVENANTS RUNNING WITH THE LAND — EQUI- 
TABLE EASEMENTS 

COVENANTS BVNNING WTTS THE LAND 

To the general rule of the common law that no person can 
bring an action or be sued upon a contract unless he is a party 
thereto or the personal representative of a party, there is an 
important exception in the case of certain covenants made in 
connection with estates in land. When the requisite conditions 
exist, the covenantee's rights under the covenant will pass to 
the transferees of his estate, and the covenantor's obligations 
under the covenant will pass to the transferees of his estate, 
in each case as a result of the transfer of the estate in the land. 
Such a covenant is said to run with the lani. When it is the 
covenantee's right to have the covenant performed that so 
passes, the benefit runs. When it is the covenantor's obligation 
that is thus transferred, the burden runs. 

Running covenants follow the ownership of the respective 
estates of the parties and, in so far, have a similarity to profits 
and easements appurtenant that obtain between a dominant 
and servient estate. The two classes of rights and correspond- 
ing obligations are, however, fundamentally different. Profits 
and easements appurtenant inhere in land and not in the person 
who owns it. They pertain to the dominant and servioit 
tenements as such, so that even a disseisor of the former can 
enforce them ^ and a disseisor of the latter holds the land subject 
to the servitude. Covenants running with the land, on the 
other hand, create rights and obligations in persons who 
own land, and these rights and obligations do not inhere in the 

^ See page 227, n. 2. 
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land itsdf . As such covenants have this personal quality, it 
is only those who succeed by privity of estate to the ownership 
of the respective lands of the covenantor and covenantee that 
succeed to the rights and liabilities under the covenant. Neither 
right nor liability is acquired by a disseisor.^ 

In general, the conditions requisite to the running of cove- 
nants are : that the agreement must be a technical covenant, m., 
a contract under seal ; that the covenant must in some way have 
to do with the land with which it nms, i.e., in the common 
technical phrase, it must ''touch and concern" the land; and 
that there must be privity of estate between the covenanting 
parties. 

BUNNING OF COVENANTS IN LEASES 

Covenants may run with estates in fee, for life, and for years. 
Covenants in leases for life and for years were placed upon a 
special basis by a statute of Henry VIII. It is convenient, 
therefore, to treat of them separately, and they will be con- 
sidered first. The respective interests with which a covenant 
in a lease for life or for years runs are the reversion and the 
leased estate. If it is a covenant by the lessor, the liability to 
perform it passes to the assignees of the reversion, and the right 
to take advantage of it passes to the assignees of the leased 
estate. If it is a covenant by the lessee, the liability to perform 
it passes to the assignees of the leased estate, and the right to 
take advantage of it passes to the assignees of the reversion. 
In this connection assignees include also heirs, devisees, and 
personal representatives. At common law covenants in leases 
ran with the land, i.^., with the leased estate.' The more 
common opinion has been that they did not run with the 
reversion.' Now, however, whether or not such was the 
common law, covenants in leases run with the reversion as well 
as with the land, by virtue of the statute of Henry VHI. 

^ Deason v, Findley, 145 Ala. 407. See Sims Govts. 170. 

* Brooke Ab. Tit. Covenant, pi. 32. 

* Note to Spenoer's Case, Sm. Lead. Cas. 28 ; Thunby v. Plant, 1 
Wxns. Saund. 237, 240, n. 3. Cf. Sims Govts. 66, 77, 80. 
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At the time of the Refonnation in England under Heniy Vlll 
much of the land of the monasteries was held on lease by 
tenants, and these leases usually contained covenants by the 
lessees. When the monastery lands were forfeited to the crown 
by act of Parliament a difficulty appeared in the crown's bringing 
action on the covenants. This was for the reason either that 
they would not run with the reversion in any case or that, if 
th^ did so run in general, they would not in these particular 
cases because the crown was not an assignee of the reversion 
and so there was no privily of estate between the lessees and 
the crown.^ In this respect, the grantees of the crown were 
in no better position than the crown itself. To remove this 
difficulty the statute of Henry VIII ' was passed. Its main 
object was to provide for the special case of the monastery 
lands, but the statute contained general provisions for the 
running of covenants with both reversions and lands, and it 
made conditions in leases nm in a like manner. 

The statute enacted: ''That . . . all • . . persons bdng 
grantees or assignees ... to or by any . . . person or persons 
. . ., and the heirs, executors, successors and assigns of eveiy 
of them, shall and may have and enjoy like advantages against 
the lessees, their executors, administrators and assigns, by 
entry f or . • . forfeiture; . • • and the same advantage, 
benefit and remedies by action only, for not performing of other 
conditions, covenants or agreements contained and expressed 
in the indentures of their said leases, demises or grants, against 
all and every the said lessees and farmers and grantees, their 
executors, administrators and assigns, as the said lessors or 
grantors themselves, or their heirs or successors, ought, should, 
or might have had and enjoyed at any time or times, • . • 
Moreover . . ., that all farmers, lessees and grantees . • ., 
their executors, administrators and assigns, shall and may have 
like action, advantage and remedy against all and eveiy 
person and persons . . ., their heirs, successors and assigns, 
which have or shall have any ^t or grant ... of any • • • 

1 See Simfl Govts. 77-81 ; TilTany Real Prop. § 49. 
> 32 Hen. VIII, e. 34 (1540). 
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parson or persons^ of the reversion of the same • • . lands . . « 
and other hereditaments so letten, or any parcel thereof, for 
any condition, covenant or agreement contained or expressed 
in the indentures of their lease and leases, as the same lessees, 
or any of them might and should have had against the said 
lessors and grantors, their heirs and successors ; . . . " 

It will be observed that the statute deals only with actions 
between the assignee of the reversion and the lessee or his 
assignee. Actions between the lessor and the assignee of the 
lessee are left as at common law. As, however, both benefit 
and burden ran with the estate of the lessee at common law, 
actions between the lessor and the assignee of the lessee are 
r^^ularly maintainable on running covenants.^ 

In the United States this statute has been, in effect, reenacted 
in a majority of the States, although in language varying 
somewhat from the English original. In other States the 
English statute has been adopted as part of the law received 
from England. The general rules of the running of cove- 
nants and conditions in leases, as developed under the act 
of Henry VIII, are law practically throughout the entire 
country.* 

Because of the requirement of privity of estate the whole doc- 
trine of covenants in leases running with the land is confined to 
those covenants that are made in connection with a lease and 
between the parties thereto. Hence, a covenant by a third 
person guaranteeing payment of the rent by the lessee is not 
affected by the statute and does not nm.' Also, it is only on 
the assignment of a lease that covenants in it run and not on a 
sublease.^ A covenant can, however, run on an assignment of 
part of the leased premises * or of the reversion of part of the 

^ Tatem v. Chaplin, 2 H. Bla. 133 ; Williams v. Earle, L. R. 3 Q. 
B. 739 ; Spenoer'fl Case, 5 Co. 16 a, res. 4, 5. C/. Thomas v. Hayward, 
L. R. 4 Ex. 311. 

s See Sims Covts. 73-77 ; Stim. Amer. Stat. L. § 1352. 

• Walsh V. Packard, 165 Mass. 189. 

* Holford V. Hatoh, 1 Doug. 183 ; Sims Covts. 99, 101. See pag« 
65 and ef. id., n. 3. 

ft Congham v. King, Cro. Car. 221. 
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premises,^ if the covenant is in its nature divisible, as, a cove- 
nant to repair.' 

With respect to the sorts ci covenants in leases that will 
run, the language of the statute is broad enou^ to indude any 
kind, but the effect of the statute has been somewhat narrowed 
by the interpretation put upon it by the courts. The statute 
does not change the general common law requiranent that the 
covenant must, in some way, have to do with the land. Hoice, 
in order that a covenant in a lease may run, it must touch and 
concern the demised premises.' There seems to be no general 
legal principle determining what touches and concerns the 
land. Various rules have been laid down by the judges, as, 
that a covenant touches and concerns the land if it affects the 
nature, quality, or value of the thing demised, independently of 
collateral circumstances, or if it affects the mode of enjoying 
it ; ^ and if it is one of which the lessee cannot, after lus assign- 
ment, take advantage and which is beneficial to the assignee 
as such.^ These rules, however, do not furnish any very helpful 
test. They seem, moreover, to be inconsistent with some of the 
decisions.* The following have been held to touch and concern 
the land : a covenant to renew the lease at the end of the term ; ^ 
a covenant to reside upon the demised premises ; ' a covenant 
not to carry on any trade on the land ; * a covenant that the 
lessor should have &ee passage through the demised premises ; ^® 
a covenant by lessee to insure the buildings on the demised 
premises when, under the law, the landlord could require that 
the insurance money be laid out in rebuilding ; ^ a covenant to 
cancel the lease on notice ;" a covenant to repair ;^ a covenant 

1 Twynam v. Pickard, 2 B. & Aid. 105. > Sims Govts. 98 e< 909. 

* Spencer's Case, 5 Co. 16 a, res. 2. 

« Congleton v. Pattison, 10 East, 190. 

* Vernon v. Smith, 5 B. & Aid. 1. 

* Cf. cases discussed infra, especially Thomas v, Hayward, Lk R. 
4 Ex. 311. See Sims Covts. 109. 

' Piggot V. Mason, 1 Paige Ch. 412. 

* Tatem v. Chaplin, 2 H. Bla. 133. 

* RoUs V. MiUer, 27 Ch. Div. 71. >• Cole's Case, 1 Salk. 196. 
u Vernon v. Smith, 5 B. & Aid. 1. 

u Roe 9. Hayley, 12 East, 464. » See Spencer's Case, 5 Co. 16 a. 
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not to assign the teim without the lessor's consent, so that if the 
lessee assigns and then the assignee assigns without license he is 
liable; ^ a covenant to pay rent; ' a covenant to pay taxes.' 
All implied covenants ^ touch and concern the land.' 

On the other hand, a covenant to pay a sum of money to a 
third person is entirely collateral to the lease and does not touch 
and concern the land.' Some of the cases are close to the line. 
In a lease by a township the lessee covenanted not to employ 
persons in the mill on the demised premises unless they were 
legally settled In the township. The covenant was held not to 
run because it did not touch and concern the demised premises. 
The possibility of a person gaining a settlement in the township 
by obtaining employment in the mill and so, in case of his be- 
coming a pauper, imposing expense on the township and a 
consequent burden on the land therein was too remote as 
concerned the demised premises and affected the latter in a 
collateral way only.^ It has been held that a covenant by a 
lessor not to engage in a competing business does not run. 

In a lease of a house for the sale of spirits, the lessor cove- 
nanted not to keep a house for the sale of spirits within half a 
mfle of the demised premises. It was held that the covenant 
did not touch and concern the land and that the effect on the 
interest of the tenant was only collateral. His assignee had 
no right of action against the lessor who broke the covenant.' 
Another court has, however, held that such a covenant does 
touch and concern the land.' A covenant by the lessee to 
bring the grain grown on the demised premises to be ground 

1 WiDiams v. Earle, L. R. 3 Q. B. 739. 
> Fennell r. Guffey, 139 Pft. St. 341. 

* Simondfl v. Turner, 120 Mass. 328. 

* See Chap. 5, Estates for Tears. 

* Spencer's Case, 5 Co. 16 a, res. 4; Notes to same, Sm. Lead. 
Cas. 29. 

* Mayo V. Buokhurst, Cro. Jac. 438 ; Dolph v. White, 12 N. Y. 296. 
' CoDfi^eton V. Pftttison, 10 East, 130. See Dewar v. Goodman, 

(1908) 1 K. B. 94. 

* Thomas v. Hayward, L. R. 4 Ex. 311. See also Taylor v. Owen, 
2 Blaokf. 301. 

* National Bank v. Segur, 39 N. J. Law, 173. 
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at a mill on other land owned by the lessor was hdd to touch 
and concern the leased land, but only on the ground that in so 
doing the demised premises were rendering a rent service.^ 

The requirement that a covenant in a lease must touch and 
concern the land, if it is to nm, is a survival of the common law 
before the statute and is still universally recognized, although 
the statute itself contains no such limitation. Another and 
wholly artificial distinction, not in any way countenanced by 
the statute, was introduced ' by an early and leadmg case some 
forty years after the statute was passed.' This rule is that if 
the covenant relates to something not in existence, or not in 
essBy as the cases say, the covenant will not run unless by its 
terms it purports to bind the assignees of the covenantor, that 
is to say, is made by the covenantor ''for him and his assigns.'^ 
If, however, when the covenant is made, its subject matter is 
in esse, it will run although the assignees be not mentioned.^ 
Following the rule, it has been held that a covenant by lessee 
to build a new waU * or by lessor to pay for trees that might 
be planted * or buildings that might be erected ^ by the lessee 
upon the demised premises would not run because the assignees 
were not referred to as bound. The rule was subsequently 
followed in England ' but has been practically repudiated in 
that coimtry by a still more recent decision.* In the United 
States the majority of the courts that have passed on the ques- 
tion have held that when the covenant relates to a thing not in 
esse it must piuport to bind the assignees of the covenantor,^ 

» Vyvyan v. Arthur, 1 B. & C. 410. 
s See Sims Govts. 105-106. 

• Speno6r*8 Case, 5 Ck). 16 a, res. 1, 2 (1583). The statute was paaeed 
in 1540. 

« Tatem v. Chaplin, 2 H. Bla. 133. 
> Spencer's Case, 5 Co. 16 a. 

• Grey v. Cuthbertson, 2 Chitty, 482. 
' Thompson v. Rose, 8 Cow. 266. 

• Grey v. Cuthbertson, 2 Chitty, 482 (1785). 

• MinshuU v. Oakes, 2 H. & N. 793 (1858). 

i> Hansen v. Meyer, 81 lU. 321. See Sims Covts. 108, n. 1 ; oases 
oolleoted in Note, 14 L. R. A. (n.b.) 185 ; Note, L. R. A. 1917 A 127. 
In this note no disorimination is made between covenants in leases and 
in grants in fee. 
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but some jurisdictions have dispensed with that requirement,^ 
sometimes basing the decision on the effect of local statutes.' 
If the assignees are mentioned as bound and the covenant 
touches and concerns the land, it will run although it relates 
to a thing not in esse. The covenant must, however, in order 
to run, touch and concern the land, and one that does not do so 
cannot be made to run by the use of language undertaking to 
bind assignees.' 

An assignee of the covenantor or an assignee of an assignee 
becomes liable for breaches of the covenant occurring during 
the time only that he holds the assigned. estate, whether term 
or reversion,^ but the covenantor himself remains liable, not- 
withstanding his assignment, for any breaches of the covenant. 
His liability rests directly upon his contract, independently of 
the doctrine of running covenants. Therefore, if he assigns he 
becomes, in effect, a surety for the performance of the covenant 
by the assignee.^ 

RUNNING OF COVENANTS WITH FEE ESTATES 

The running of covenants with estates in fee rests on the 
common law and is independent of the statute of Henry VIH. 
It is an ancient doctrine that can be traced well back into feudal 
times.* The more usual purposes for which such covenants 
igre employed are the maintenance of fences and walls, the 
building and use of party walls, keeping open ways and parks, 
restricting building to a particular line, and restricting the 
kinds of buildings to be erected in a locality ; ^ but nmning 

^ Masury v. Souihworth, 9 Ohio St. 340 ; but ^. Newburg Petroleum 
Co. V. Weare, 44 Ohio St. 604. 

> Frederick v. Callahan, 40 la. 311. 

* E,g,, Congleton o. Pftttison, 10 East, 130. See page 360, n. 7. 
« Mason o. Smith, 131 Mass. 510. 

> Covenant by lessee : Barnard v, Ooodsoall, Cro. Jac. 309. Cov- 
enant by lessor: Jones v. Parker, 163 Mass. 564. See Washington 
Natural Qas Co. v. Johnson, 123 Pa. St. 576 ; ffims Covts. 94. 

The general view is that the action by or against an assignee rests 
upon privity of estate and is, therefore, local. See Sims Covts. 83 
ei seq, 

• See Sims Covts. 61 et seq, ' Sims Covts. 30; id. Chap. X. 
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covenants are made for many other misceUaneons objects. 
Since the provisions of the statute of Henry VIII relating to 
conditions in leases have no application to conditions attached 
to estates in fee, the latter do not nm like covenants.^ 

While properly drawn covenants intended to run with fee 
estates always include the assignees of the covenantor as bound, 
and while such mention of them is desirable as evidence of the 
intention of the parties that the covenant should run, there is 
no technical necessity to refer to the assignees in order to make 
the covenant run. It is sufficient if it appears in some other 
manner that it was intended to be a running covenant and not 
merely personal to the covenanting parties.' The rule that 
the covenant must in terms bind the assigns, if it relates to a 
thing not in esse, is confined, where it is in force, to covenants in 
leases. Covenants with fee estates run, of course, to heirs and 
devisees equally with assignees. 

The fee estate with which a covenant can run may be in either 
corporeal or incorporeal property. The latter is more conmsonly 
appurtenant to land, so that the covenant necessarily runs 
with both the land and the incorporeal interest A covenant 
may, however, run with an assignable incorporeal hereditament 
real in gross, as, for example, a rent charge.' 

The two fundamental requirements for the running of 
covenants are that the covenant touch and concern the interest 
with which it runs and that there be privity of estate between 
the covenanting parties. The first is the same as to covenants 
with estates in fee as to covenants in leases. The second is 
always satisfied as to covenants in leases by the relationship of 
landlord and tenant. As to covenants running with fee estates, 
the requirement of privity results in the rule that either there 

^ See Chap. 6, Estates on Condition. 

* See Anon., Moore, 179, pi. 318 ; Dorooy v. St. Louis Ao. R. R. Co., 
68 lU. 65; Wiggins v. Pender, 132 N. C. 628; Hopkins v. Lane, 9 
Yerg. 78, 85; Smith v. Perry, 26 Vt. 279, 293; Sims Covts. 205-206, 
n. The idea has, however, sometimes been expressed that the rule 
of Spencer's Case is applicable to grants in fee. See Morland v. Cook* 
L. R. 6 Eq. 252; Sims Covts. 204. See page 370, n. 10. 

t Springer v. PhlUipB, 71 Pa. St. 60. 
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must be a grant of land between the parties or one party must 
have a rent, profit, or easement in the land of the other. If the 
privity consists in a grant of land, the covenant must either 
be in the grant or be made about the same time in a sepa^ 
rate instrument substantially contemporaneous with the grant ^ 
and executed as a part of the same transaction.^ If, however, 
the privity consists in the existence of a rent, profit, or easement 
between the lands of the covenanting parties, the covenant 
may be made either contemporaneously with the creation of 
the servitude or at any later time.* 

There are such differences in the running of benefits and of 
biuxlens with fee estates as to make it desirable to consider each 
separately. It b settled law everywhere that, when there is 
privity of estate and the covenant touches and concerns the 
land, the benefit runs to the heirs, devisees, and assignees of the 
covenantee.^ The examples are numerous. An early one is a 
case in which there was a feoffment of land in fee, reserving a 
rent and services. The feoffor covenanted that if he should 
distrain on the feoffee for more than was reserved, then the 
feoffee, his heirs and assigns, might dbtrain in the feoffor's 
manor. The feoffee conveyed the land, and it was held that 
his assignee might distrain in the original feoffor's manor by 
virtue of the covenant.^ In a modem case there was a grant of 
land for a banking business, and the grantor covenanted not 
to engage in the banking business in the same city for ten 
years. The grantee conveyed the premises, and his assignee 
was allowed to maintain an action against the covenantor for 
breach.* The case is in conflict with another decision ^ on the 
point whether the covenant touched and concerned the land 
granted, but, assuming its correctness in that respect, it is a 
typical example of the benefit of a covenant running with an 
estate in fee. 



> Robbins v. Webb, 68 Ala. 383. ' Wheeler v. Sohad, 7 Nev. 204. 

> Morse v. Aldiieh, 19 Pick. 449. « Sims Govts. 135 et $eq. 

• Anon., Moore, 179, pi. 318 (1582). 

• National Bank o. Segor, 39 N. J. Law, 173. 

' Thomas o. Haywaid, L. R. 4 Ex. 311. Bee page 309, n. 8. 
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In these two cases the privity of estate consisted in the con- 
veyance from the covenantor to the covenantee. The privity 
may also, m the United States anyway/ consist in the ezistoice 
of a rent, pnSt, or easement in the land of one party in favor of 
the other party, and it is immaterial which is dominant and 
which is servient. Thus, if A grants B a right of way over A's 
land and B covenants toconstruct theway in a certain manner,* 
or if A grants B a rent charge and covenants to pay it,* in both 
cases the benefit runs, with the dominant or the servient tene- 
ment as the case may be. If there b no grant and no servitude 
but only a covenant, for examine, by A to do something toudi- 
ing and concerning B's land, as, to build and repair a dam,^ the 
benefit of the covenant will not run to an assignee of the land, 
for there is no kind of privity of estate.* 

As the law stands at the present day, the recognition of the 
running at law of the burden of covenants with fee estates is an 
American doctrine. In England the rule b that the benefit 
will run at law but the burden will not ; * and the following dis- 
cussion of the legal running of burdens must be understood as 
wholly confined to American law. In the United States, al- 
though there b much uncertainty and some conflict,' it b the 

1 In England the law probably is that a oovenant will not run with 
an inooiporeal hereditament. See Milnes v. Branch, 5 M. & S. 411 ; 
Haywood v. Brunswick Building Society, 8 Q. B. Div. 403, 407 ; Sims 
Govts. 199. 

s St. Louis &c. Ry. Co. v. O'Baugh, 49 Ark. 418. 

* Springer v. Phillips, 71 Pa. St. 60. « Lyon v. Pa^rker, 45 Me. 474. 

* Occasionally a court has held that no privity is necessary to the 
running of the benefit. Shaber v. St. Paid Water Co., 90 Minn. 179, 
and c/. Horn v. Miller, 136 Pa. St. 640. 

* It seems that anciently the burden ran. See Sims Govts. 47, 55» 
62, citing Year Book 4 Edw. Ill, 57, and Year Book 7 Edw. Ill, 65. 
See on history of the doctrine in England, Sims Govts. 140 et 9eq. The 
law in England on the point rests on dicta and equity decisions. 
Sims Govts. 147-148. * See especially Austerberry v. Oldham, 29 Gh. 
Div. 750, 781-783, and c/. Haywood v. Brunswick Building Society, 
8 Q. B. Div. 403. Cf. n. 1, supra. 

"* See Gostigan v, Pennsylvania R. R. Go., 54 N. J. Law, 233 ; Pitts« 
burg &c. Ry. Go. v, Bosworth, 46 Ohio St. 81 ; Tardy «. Greasy, 81 
Va. 553 ; West Virginia Trans. Go. v. Ohio River Pipe line Co., 22 
W. Va. 600. 
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general rule that the burden runs ^ subject to the requirements 
that there be privity of estate and that the covenant touch and 
c<»icem the interest with which it runs. The chief difficulty 
encountered by the courts has lain in determining what con- 
stitutes the necessary privity, and on this point there is a good 
deal of confusion.^ Wherever the burden is allowed to run theW 
rule is that a rent, profit, or easement in the land of one of the 
covenanting parties in favor of the other party constitutes 
sufficient privity of estate to cause the burden to run to bind 
the heirs, devisees, and assigns of the covenantor's interest, 
provided the covenant touches and concerns the servitude. A 
m^e grant of land between the parties, without more, could not 
be enough for the running of the burden. If the covenantor 
granted to the covenantee, the covenantor would have no 
estate left with which the burden could run. If the covenantee 
granted to the covenantor but retained no servitude over the 
granted land, the covenantee would have no interest that the 
covenant coukl touch and concern. The rule may then be 
laid down that, while for the running of a benefit either a mere 
grant of land, or an existing rent, or a profit or easement owned 
by one covenanting party in the land of the other satisfies the 
requirement of privity of estate, the only privity that will 
suffice for the running of a burden is such privity as results 
from the existence of a rent, profit, or easement. This necessary 
interest may be created by reservation on a grant of land be- 
tween the parties, contemporaneous with the making of the 
covenant ; as, if A grants land to B, reservmg a rent charge, 
and B covenants to pay the same, A's assignee of the rent may 
maintain an action on the covenant against B's assignee of 
the land, both benefit and burden running.* So, also, the 
interest with which the covenant runs may be created at the 
time the covenant b made but out of land already owned by the 
servient owner. For example, A, owning a dam, grants B water 

1 See Sims Govts. 14^167. 

* On the meaning of privity of estate in this connection, c/. Sims 
Covts. 175 et $eq. 

• Springer v. Phillips, 71 Pa. St. 60. 
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power therefrom and covenants to keep the dam in repair. Tlie 
burden runs to A's assignee of the dam.^ Finally, the interest 
may be a servitude abeady in existence at the time of covenant- 
ing. Thus, in a case in which B had a profit that had been 
granted fifteen years earlier to dig mud from a pond on A's land 
and the latter covenanted to draw off the water from the pond 
each year to facilitate the digging, it was held that the burden 
ran to A's heir.' In the foregoing examples the covenantor 
was the servient owner, but he may as well be the dominant 
owner. So, when one granted a right of way to a railroad com- 
pany which covenanted to locate a station on the way, the 
burden bound a successor to the company.* When the requisite 
privity is lacking the burden cannot run. For instance, several 
mill owners on a stream made mutual covenants as to the use 
of milling privileges. The assignee of one of them was held 
not bound by the covenant because there was no privity of 
estate. There was no servitude with which the covenant could 
run.* 

The general features of one special class of cases should 
be noted, namely, covenants for the building and use of party 
walls.^ The case may be one in which land is partitioned 
between owners in common who mutually convey to each other 
and covenant that either one of them may build a party wall on 
the dividing line and when the other uses the wall he will pay 
half the cost. It is generally the law that in such cases, if the 
intent is so expressed, both the benefit and biuxien will run with 
each parcel of land. If either owner or his successor in title 
builds, he can recover half the expense from the other owner or his 
successor when he uses the wall in building on his own land.* 
Privity of estate b furnished by the conveyances and mutual 
cross easements of the right to enter on the adjoining land and 
build the wall there, which are created by the agreement. The 
same principles apply when one person owning several lots 

; 1 Fitoh V. Johnson, 104 lU. 111. * Morse v. Aldrioh, 19 Pick. 449. 

* Georgia Southern R. R. Co. v. Reeves, 64 C^a. 492. 

« Hurd V. Curtis, 19 Pick. 459. • See page 199. 

• Savage v. Mason, 3 Cush. 500. 
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convqrs them to di£Fereiit grantees and similar covenants are 
made on each conveyance.^ On the other hand, the case may 
be that of two adjoining owners who have purchased their 
lands without any such covenants but later enter into a party 
wall agreement with a covenant for building the wall by one 
party or by either party and paying for it by the other when he 
uses it. There is here no grant of land, and if there is privity 
to support the running of tiie covenant it must be found in the 
creation, by the agreement, of an easement to enter and build 
on the other party's land. This seems to be the best theory 
upon which to support the cases, of which there is a considerable 
number,' that have allowed the running of covenants made under 
these circumstances. Sometimes the intent appears that, if the 
builder should sell his land before the other party uses the wall, 
payment should be made to the builder personally and not to 
his successor. In such a case the biuxien will run but not the 
benefit.' Party wall agreements are also sometimes construed 
to be intended as personal to the covenanting parties on both 
sides, so that neither burden nor benefit runs.^ 

EQUITABLE EASEMENTS 

A purely equitable doctrine, of great importance in growing 
cities and entirely distinct from the common law doctrine of 
covenants running with the land, has arisen in modem times. 
It is often referred to, from the English case that is its foimda- 
tion, as the doctrine of Ttdk v. Moxhay} It is also called the 
doctrine cf restrictive covenants in equity, and the rights and 
obligations established by it are known as equitable easements 
and equitable servitudes. The doctrine is, in brief, that when, on 
a transfer of land, there is a covenant or even an informal con- 
tract or understanding that certain restrictions in the use of the 
land conveyed shall be observed, the restrictions will be enforced 
by equity, at the suit of the party or parties intended to be 

^ Riohardflon v. Tobey, 121 Mass. 457. 

s See Sims Govts. 218. • Conduitt v. Boss, 102 Ind. 166. 

« See Sebald v. MuDiolland, 155 N. Y. 455. ^2 PhiL 774 U848) 
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benefited thereby, against any subsequent owner of the land 
except a purchaser for value without notice of the agreement. 
The principal purposes of such agreements are to regulate the 
style and cost of buildings to be erected in a tract that is being 
sold in parcels for building lots, to restrict their location to 
certain distances from the street, and to prevent buildings in a 
locality from being put up or used for any other than residential 
purposes. Restrictive covenants are most commonly made 
in connection with such sales of building lots, but the principle 
of the doctrine of Tulk v. Moxhay is, of course, applicable to 
other kinds of restrictions on the use of land, and equitable 
easements are created for many miscellaneous purposes. 

Probably the doctrine had its origin in the desire of the Eng- 
lish courts of equity to supplement the deficiency in the remedies 
given by the common law of that country, which does not permit 
the burden of a covenant to run at law.^ Although in the 
United States biuxiens run at law with estates in fee, the equi- 
table doctrine of restrictive covenants has been accepted by the 
courts of this country, where it exists alongside of the legal 
doctrine.* The two doctrines are not, however, of entirely 
equal scope, for the equitable one is confined to restrictive 
covenants, i.e., to refrain from doing something, and, moreover, 
it is not limited in its application to heirs, devisees, and assigns 
of the covenantor. 

The principal features of an enforceable equitable easement 
are : 1. The agreement is restrictive, as, not to build on an open 
square ; * so that a covenant, for example, to erect and keep in 
repair buildings will not be enforced as an equitable easement.^ 
2. A subsequent purchaser of the land for value must, to be 
bound, have had notice of the restriction before he bought.^ 

^ See 16 Mioh. Law Rev. 02. 

* It 18 not always easy to know whether the court is appljring the 
doctrine of Tulk v. Moidiay or is employing the equitable remedy of 
injunction to protect a legal right. 

* Tulk V. Moxhay. 2 Phil. 774. 

* Haywood v, Brunswick Building Society, 8 Q. B. Div. 403. C/. 
Whittenton Manufacturing Co. v. Staples, 164 Mass. 319. 

* See In re Nisbet and Potts Contract, (1906) 1 Ch. Div. 386, 405; 
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3. Constructive notice given by the record of a deed mentioning 
the restriction is sufficient.^ 4. Neither a technical covenant 
nor formality of any kind is necessary. Thus, the doctrine is 
applied to sales of lots in a tract, when on each sale a map of 
the tract showing the width of the street is exhibited and 
representations are made that the street is always to remain as 
laid out.' 5. Not merely assignees but lessees as well are 
bound.* 6. The persons who have the benefit of the agreement 
are determined by the intent of the parties to the contract. 
Sometimes it is meant for the advantage of no one but the 
grantor or an assignee of his entire remaining tract/ while some- 
times the restriction is imposed for the benefit of each purchaser 
of a lot in a tract.* Whichever be the intent, equity will carry 
it out and enforce the restrictions at the suit of any such party 
if he was intended, to be benefited, provided the agreement 
touches and concerns other land owned by him.' 7. The method 
of enforcing restrictive covenants is to enjoin the commission 
of the threatened breach. 

If the enforcement of a restrictive covenant would be inequi- 
table, the court will not issue an injunction. For example, if 
the circumstances of the property intended to be benefited 
have so changed that to enforce the restrictions cannot benefit it 
and will merely make the property bound less valuable, it can 

Nottingham &o. Co. v. Butler, 16 Q. B. Diy. 778 ; Sims Govts. 254. 
Cf. Rogers v. Hosegood, (1900) 2 Ch. Div. 388, 407-408. Adverse 
possession of the land is not adverse to the covenantee. Henoe, one 
gaining title to the land under the statute of limitations and his as- 
signees with notice are not free from the equitable easement. In re 
Nisbet and Potts Contract, 9upra» See 16 Mich. Law Rev. 03. 

1 Peck V. Conway, 119 Mass. 546. 

t Tallmadge v. East River Bank, 26 N. Y. 105. 

* John Brothers Abergarw Brewery Co. v. Holmes, (1900) 1 Ch. Div. 
188. 

« Renals v. Cowlishaw, 9 Ch. Div. 125 ; id., 11 Ch. Div. 866 ; Sharp v. 
Ropes, 110 Mass. 381. 

i Nottingham Ae. Co. v. Butier, 16 Q. B. Div. 778 ; Tallmadge v. 
East River Bank, 26 N. T. 105 ; Winfleld v, Henning, 21 N. J. Eq. 188. 

• See Kettie River R. R. Co. v. Eastern Ry. Co., 41 Minn. 461 ; Nor- 
oross 9. James, 140 Mass. 188 ; Brewer v. Marshall and Cheeseman, 18 
N. J. Eq. 337 ; but see Van Sant v. Rose, 170 111. App. 572 ; id., 260 
I1L401. 
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only work injustice to adhere to the letter of the covenant. 
Thus, lots had been sold according to a general building scheme 
with restrictions intended to preserve the residential character 
of the neighborhood, but it became a business locality. The 
owner of one of the lots proposed to build in violation of the 
restrictions, and the court refused to prevent him.^ So, also, 
if the restriction 13 one that is against public policy, as, an un- 
lawful restraint of trade, the court will not compel its obser- 
vance.* 

1 JaokBon v. Stevenson, 156 Mass. 496. 

* Brewer v. Marshall and Cheeseman, 19 N. J. Eq. 537, 546. 



CHAPTER XXIV 

COVENANTS FOR TITLE — ESTATES BY ESTOPPEL 
— THE RULE IN SHELLEY'S CASE 

COVENANTS FOR TITIiE 

From an early period ^ grantees of land have ordinarily had 
recourse of some kind against their grantors wh^i the grantees 
suffered loss on account of a defect in the title to the land con- 
veyed. Under the feudal system protection was afforded the 
grantee by the doctrine of warranty. The effect of a warranty 
was to compel the warrantor to recompense with other land a 
warrantee who lost his estate through failure of the warranted 
title. The feudal warranty disappeared as one of the results of 
the change from the old to the modem system of conveyancing,^ 
and its place has now been taken by cownants for ti&e. Their 
object, also, is to protect a piurchaser of land from damage that 
may result to him from defects in the title to the land conveyed. 
It is usual for a vendor or mortgagor of land to incorporate such 
covenants in his deed of grant. 

There are several different covenants for title and the practice 
as to which of them are commonly used varies somewhat in 
different localities. The so-called '' full covenants '' comprehend 
all that are ordinarily employed in the United States and are as 
follows: 1. the cownani qf seisin; 2. the cofoenani of right to 
convey; 3. the eofoenani against incumbrances; 4. the covenani 
for quiet enjoyment; 5. the covenant for further assurance; and 

^The doctrine of warranty existed in the thirteenth oentury. 2 
Poll. & Maitl., 2d ed., 663 ; 1 Reeve Eng. L., 2d ed., 438. 

* It was finally abolished by SUt. 3 ft 4 Wm. IV, o. 27, { 39; id. o. 
74, i 14, and by statute in a number of the Amerioan States. Stim. 
Amer. Stat. L. i| 1450-1451. 
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6. the cavenami qf toarrofdy} The statutes of States tbat have 
enacted statutory forms for conveyances usuaUy either i^ovide 
that the statutory deed shall be deemed to be a omveyance 
with all or some of the foregoing covenants or specify words 
that when used in the deed shall constitute sudi covenants.^ 
The covenants are more conunonly in such form that they apidy 
to defects originating while the tide is held by either the grantor 
or any of his predecessors.* A covenant is sometimes, however, 
so worded that it nSers to only such defects in the title as are 
caused by the grantor himself or by some particular peisim or 
persons. Also, a deed occasionally contains a covenant dealing 
with only some special circumstance of the title or a covenant 
of peculiar form inserted for some reason found in the facts of 
the particular case. Such special language produces, of course, 
an cdDFect correspondingly different from that resulting from the 
general form of covenant in ordinary use. 
Each of the full covenants enumerated above has its own 



t Another ooyeDant, known as that of non-daim, is used in a few 
States ; espeoiatty, ft seems, m New England and, for some parposes, 
in Pennsylyania. As a general role, there is no practioal diiferenee 
between it and the covenant of warranty. Rawle Govts., 5th ed., § 22. 

The following common form of these oovenants is taken from 
Rawle Govts., 6th ed., page 28, n. 3 : 

Doth hereby covenant for himself his heirs ezecntors and adminis- 
trators that he the said (vendor) is now lawfully seised of the said 
premises And hath good right to conv^ the same That the same are 
free from all inoombranoes And that the said (purchaser) his heirs and 
assigns shall and may at all times hereafter freely peaceably and quietly 
enjoy the same without molestation or eviction of him the said (vendor) 
or any person or persons whomsoever And that he the said (vendor) 
shall at all times hereafter at the request and eicpense of the said (pur- 
chaser) his heirs and assigns make and execute such other assurances 
for the more effectual conveyance of the said premises as shall be by 
him reasonably required And that he the said (vendor) and Ins heira 
all and singular the messuages and tenements &o. hereby granted and 
mentioned or intended so to be with the appurtenances unto the said 
(purchaser) his heirs and assigns against him. the said (vendor) and his 
heirs and against all and every other person or persons lawfully claim- 
ing or to claim the same or any part thereof shall and will by these 
presents warrant and forever defend. 

s Rawle Govts., 5th ed., 1 23; Stim. Amer. SUt. L. |i 1500-1518. 

' See n. 1, iupra. 
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meaning and effect. The covenant of seisin is usually, in the 
United States, that the grantor "is lawfully seised" or '"has 
a good and sufficient seisin" or words to that effect.^ This 
covenant has received two different interpretations by the 
courts. In a few States it is taken to mean that the grantor has 
a technical common law seisin and that he makes, by the 
covenant, no representation as to his right or title.^ When so 
construed the covenant is not broken even if the grantor is 
only an adverse possessor. However, in a majority of the 
American States * and in England ^ the covenant means seised 
of an indefeasible estate, ue,, it is a covenant that the grantor 
has a good title to the estate that he represents himself as 
conveying, and the covenant is broken if the grantor has any- 
thing less than that identical estate. So, when one tenant in 
common undertook to convey all the land with a covenant of 
seisin his covenant was broken as to an undivided one-half .'^ 
However, the existence of an outstanding right in the nature of 
an incumbrance on the land, which does not affect the grantor's 
technical seisin, is not a breach of the covenant. This doctrbe 
applies to the existence of a highway across the land conveyed,* a 
judgment, a mortgage, or a right of dower.^ 

The covenant of right to convey is that the grantor has 
good right to convey the premises.* It is broken if the grantor 
cannot convey an indefeasible estate ; except that, in a juris- 
diction where the covenant of seisin is taken to refer to a tech- 

1 Rawle Covts., 5th ed., $ 41. See page 382, n. 1. 

> Watts 0. Pa^rker, 27 UL. 224 ; Boothby v. Hathaway, 20 Me. 251 ; 
Follett V. Grant, 5 Allen, 174. Cf. Backus v. MoCoy, 3 Ohio, 211, and 
see Rawle Govts., 5th ed., { 42, p. 55, n. 3. Possession of a mere tres- 
passer under no claim of right is insufficient. Wheeler v. Hatch, 12 
Me. 389. 

• Lookwood V. Sturdevant, 6 Conn. 373, 384 ; Real v. Hollister, 20 
Neb. 112; Parker v. Brown, 15 N. H. 176, 187. See Catlin v. Hurl- 
bort, 3 Vt. 403; Rawle Govts., 5th ed., $ 56; Tiffany Real Prop. 
1395. 

• Qray v. Briscoe, Noy, 142 ; Gookes v. Fowns, 1 Keble, 95. 

• Downer v. Smith, 38 Vt. 464. 

• Whitbeok v. Cook, 15 Johns. 483. 

' Reasoner v. Edmundson, 5 Ind. 393; Rawle Govts., 5th ed., i 59. 

• See iMge 382, n. 1. 
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nical seisin only , if a covenant of seisin is coupled with a covenant 
of right to convey the latter means merely that the grantor has 
a right to convey his possessory interest.^ 

The covenant against incumbrances is that the premises are 
free from all incumbrances.' In a general way, an incumbrance 
on land is ^' every right to or interest in the land which may 
subsist in third persons, to the diminution of the value of the 
landy but consistent with the passing of the fee by the con- 
veyance." * Examples of incumbrances, the existence of which 
constitutes breaches of this covenant, are a public highway over 
the land/ a claim of dower,^ a private easement of way to take 
water from a spring,' a judgment lien ^ or mortgage * against 
the premises, and an enforceable restrictive covenant upon the 
use of the premises.* As, however, the word incumbrance is 
not a technical term of the law, it does not have a precise and 
invariable meaning when used in a covenant. Hence, whether 
there has been a breach of a covenant against incumbrances 
must be determined by reference to all the circumstances of the 
case. 

The covenant for further assurance is the least used in the 
United States of all the usual full covenants, although it 
occupies an important place in English conveyancing and is of 
much value to a purchaser.^^ It is to the effect that the vendor 
will at any subsequent time make and execute such other 
assurances for the more effectual conveyance of the premises 
as shall be reasonably required by the purchaser.^ Under this 
covenant a purchaser who has received a deed undertaking to 
convey a clear title in fee simple can usually compel the vendor, 
by a proceeding in equity, to make or procure the release of an 

1 See page 383, n. 2. * See page 382, n. 1. 

* 2 Greenl. Ev. | 242; Rawle Govts., 5th ed., | 75. 

* KelloflK V, IngeraoU, 2 Mass. 97 ; but see Patterson v, Arthurs, 9 
Watts, 152, the minority view. Rawle Govts., 5th ed., | 82. 

* Shearer v. Ranger, 22 Pick. 447. 

• Harlow v. Thomas, 15 Pick. 66. 

' Hall V, Dean, 13 Johns. 105. * Tufts v. Adams, 8 Pick. 547. 

• Looke 9. Hale, 165 Mass. 20 ; Foster v. Foster, 62 N. H. 46. 
i« Rawle Govts., 5th ed., | 98. "See page 382, n. 1. 
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incumbrance upon the land or a conveyance to the purchaser 
of a paramount title to or outstanding interest in the land.^ 
The vendor cannot^ however, be required to do an act that is 
unlawful or imi»ucticable or that would be of no effect when 
done, as, to procure a conveyance from an insane person.^ 
Moreover, this covenant cannot be used to compel the vendor 
to obtain for the purchaser the conveyance of a greater or more 
unincumbered estate than that which the deed and the other 
covenants in it show that the vendor undertook to transfer.* 
The purchaser may, of course, instead of suing in equity, bring 
an action at law for damages if the covenantor breaks the 
covenant by refusing to make a further assurance that the 
covenantee rightfully demands. 

The covenant for quiet enjoyment and the covenant for 
warranty are in their effects die same. The former is, in 
substance, that the purchaser shall freely, peaceably, and 
quietly enjoy the premises without molestation or eviction by 
the vendor or any person. The usual form of the latter is 
substantially that the vendor the granted premises against the 
vendor and all other persons lawfully claiming the same shall 
and will warrant and forever defend.^ This latter covenant has 
nothing in common with the feudal warranty .'^ In England the 
covenant of warranty is not used,' but the covenant of quiet 
enjoyment occupies a prominent position. In the United 
States, on the other hand, the covenant of warranty is the 
most common and important of all the covenants for title 
and in many States the only one in practical use.^ Both of 
these covenants are intended to secure compensation to the 
purchaser for a disturbance of his quiet and peaceable possession 
if he is evicted from the premises. There is, therefore, no 

1 Taylor v. Debar, 2 Chan. Cas. 212. See Hall v. Hardy, 3 P. Wms. 
197, 189 (qf. Rawle Govts., 5th ed., 1 104, p. 132, n. 3) ; Smith v. Baker, 
1 Yonnge & Coll. Ch. 223 ; Rawle Covts., 5th ed., § 105. 

* Rawle Covts., 5th ed., $} 100-103. 

* Rawle Govts., 5th ed., i| 104r-105. See Armstrong v. Darby, 26 
Mo. 517. 

« See page 882, n. 1. • Rawle Govts., 5th ed., || 113-114. 

* Rawle Govts., 5th ed., 1 110. ' Rawle Govts., 5th ed., { 21. 
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breach unless there is what amounts to an actual or constructive 
eviction.^ The covenantee cannot voluntarily buy an out- 
standing right to the land and then maintain an action for 
breach of these covenants when his possession had never been 
threatened.^ The distinction in this respect between the 
covenants of seisin, right to convey, and against incimibrances, 
on the one hand, and the covenants for quiet enjoyment and of 
warranty, on the other, is that the former refer to the state of 
the title and are broken if the defects covenanted against 
exist, while the latter covenants deal with the enjoyment of 
possession and are not broken so long as that remains undis- 
turbed. 

Moreover, the eviction to be a breach of the covenants for 
quiet enjoyment and of warranty must be one caused by either 
the vendor himself or a third person who acts under a superior 
adverse claim hostilely asserted.* These covenants embrace 
an eviction by the vendor even if not under superior title, 
provided he acts under some assumption of right, though not 
well founded. A bare trespass by him is not within these cove- 
nants.^ A disturbance by a stranger to the title is not a breach 
of these covenants since it is not an eviction by paramount title. 
Hence they are not broken by the tortious act of a stranger to 
the title in ousting the purchaser.^ Against such a wrongdoer 
the purchaser can employ the usual remedies for trespass. 

Covenants for title touch and concern the land conveyed. 
They practically always are intended to be made for the benefit 
of the assignees of the covenantee as well as of the latter himself, 

^ As to what oonstitutes an eviction, see Chap. 5, Estates for Years ; 
Rawle Govts., 5th ed., |S 132-154. 

> Patton V. MoFarlane, 3 Penr. & W. 419. This might be other- 
wise under the covenant for quiet enjoyment as it is usually framed in 
England and sometimes in the United States. Hall v. Dean, 13 Johns. 
105 ; Rawle Govts., 5th ed., | 151. 

• Rawle Govts., 5th ed., | 150. 

« Grosse v. Young, 2 Show. 425 ; Sedgwick v. HoUenbaok, 7 Johns. 
376 ; Mayor v. Mabie, 13 N. Y. 151 ; Avery v. Doufl^erty, 102 Ind« 
443 ; Rawle Govts., 5th ed., 1 128. 

• Andrus v. St. Louis Ae. Go., 130 U. S. 643, 648 ; Rawle Govts., 
5th ed., S 128. 
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and they are usually so worded as to expressly show that intent. 
Covenants for title are, therefore, of the kind that run with the 
land if there b privity of estate between the covenanting parties. 
The grant of land by the covenantor to the covenantee is, of 
course, sufficient privity for the running of the benefit of the 
covenant to the heirs, devisees, and assignees of the covenantee. 
The benefit therefore always runs with the estate of the cove* 
nantee so long as the covenant remains unbroken. However, 
according to the common law doctrine, when a covenant is 
broken it changes its character from a covenant running with 
the land and becomes a right of action for the breach, i.€., 
what is technically known as a chose (a thing) in action. A chose 
in action is not assignable at common law. Hence, a covenant 
that will run with the land until breach cannot continue to do so 
after breach. It is then merely a personal right of action. 

The application of this doctrine is of special importance 
in the case of covenants for title. The covenants of seisin, of 
right to convey, and against incxmibrances are covenants as to 
facts existing when the covenants are made. They refer to 
present conditions and are called covenants in praesenti. 
They covenant that the grantor is then seised, that he then has 
a right to convey, and that there are then no incumbrances on 
the land. Hence, they are either broken as soon as they are 
made or never broken at all. On the other hand, the covenants 
of quiet enjoyment, for further assurance, and of warranty 
look to the future. They may run for a long time and through 
many assignments before they are broken. There is no breach 
of the covenants of quiet enjoyment and of warranty until there 
is an eviction, nor of the covenant for further assurance until 
there is a demand for and refusal of some act that the covenantor 
may be called upon to perform.^ The consequence of these 
differences in the covenants for title is that, according to the 
strict application of the doctrine that broken covenants do not 
run, the covenants of seisin, of right to convey, and against 
incumbrances never run ; and the covenants for quiet enjoy* 
ment, for further assurance, and of warranty run until breach 

1 Rawle Govts., 5th ed., | 213. 
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but no longer. This view has received the sanction of the 
weight of American authority and b the law in a majority of 
the United States except as it has been changed as the result 
of legislation.^ In many States, however, choses in action 
have, by statute, been made assignable, and the courts have 
held that a transfer of the land by the covenantee is an assign- 
ment of the covenants even though they are already broken.^ 
The same result follows in some States from statutes specially 
providing that covenants for title shall run.* Finally, even 
in a jurisdiction in which one who takes an assignment of a 
broken covenant could not maintain an action on it in his own 
name, he can bring an action in the name of the covenantee 
and recover the damage suffered as a result of the breach, in 
accordance with the practice that in general permits the assignee 
of a chose in action to sue in the name of his assignor.^ 

The English coiui;s and a minority of the Ammcan jurisdic^ 
tions have declmed to adopt the view above set forth that 
covenants for title cannot run after being technically broken. 
They have held that a breach of any covenant for title is a 
continuing breach until the real damage is suffered and that 
the proper person to bring action is the tenant at that time, 
although the covenant may have been technically broken in 
the time of his assignor.^ This doctrine would be logical if it 
rested upon an interpretation of the covenants for title that 
construed them as being covenants that no damage should be 
suffered by reason of their falsity, instead of treating them as 
covenants as to the actual state of the title. There would 
then be no breach at all until damage resulted. That, however, 
cannot be the theory, for, in jurisdictions adopting this doctrine, 
if the covenantee discovers the defect in the title but has 

• Greenby v. Wilcocks, 2 Johns. 1 ; Rawle Govts., 5th ed., S| 205» 
213; Tiffany Real Prop. | 401. 

s Geiszler v, De Graaf , 166 N. Y. 339. 

• Rawle Govts., 5th ed., | 211 ; Stim. Amer. SUt. L. $ 1461. 
« Gole V. Kimball, 52 Vt. 639. 

• Kingdon v. Nettle, 1 M. & S. 355 ; King v. Jones, 5 Taunt. 418 ; 
Kingdon v. Nottle, 4 M. & S. 53; Martin v. Baker, 5 Blackf. 232; 
Mecklem v. Blake, 22 Wise. 495; Rawle Govts., 5th ed., || 211-212. 
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su£Fered no damage therefrom, he can still bring action upon 
such of the covenants as have been technicaUy broken and re- 
cover nominal damages ; and if he later assigns and his assignee 
incurs the damage tiie latter can bring another action and re- 
cover full damages.^ The basis of the doctrine must, therefore, 
be that a breach of a covenant for titie occurs when it is tech- 
nically broken, but that it is a continuing breach and the right 
of action on it runs until the real damage occurs.' It is only, 
however, an assignee, devisee, or heir who is the first person to 
suffer the real damage to whom a broken covenant runs, even 
under this theory. If the assignor himself incurs the loss con- 
sequent upon the breach of covenant, only he or his personal 
representative can maintain the action.* 

A dilemma in connection with the running of covenants for 
titie, which arose out of the need of privity of estate, troubled 
the courts for a considerable period, although it has now been 
largely removed. It is a matter entirely independent of the 
question of the running of a covenant after breach, although 
both points may occur in the same case. The grant from the 
covenantor to the covenantee constitutes sufficient privity fot 
the running of the benefit when an actual estate is conveyed 
from the grantor to the grantee. A difficulty in the matter of 
privity appears, however, when a grant of land with covenants 
for title is made but the grantor has, in fact, no estate in the 
land ; for in such case his deed passes nothing and the grantee 
receives no estate with which the covenant can run. For the 

^Boon V. MoHenry, 55 la. 202; Rawle Govts., 5th ed., § 177. 
Moreover, it has been held in Englaiid that the statute of limitations 
begins to ran from the time of the teohnioal breach and not from the 
time of damage. Spoor v. Gh*een, L. R. 9 Ex. 99. See Turner v. 
Moon, (1901) 2 Ch. Div. 825. These two oases treat the first breach 
as complete and raise a doubt how far the continuing breach theory is 
still the law in En^^and. 

> This doctrine has been exceptionally applied to the covenant against 
incumbrances by a few American courts who make a distinction in 
this respect between the latter covenant and those of seisin and the 
right to convey. Richard v. Bent, 59 HI. 38 ; Rawle Govts., 5th ed., 
§212. 

•Lewes v. Ridge, Gro. El. 8G3; Lucy p. Levington, 2 Lev. 26; 
Rawle Govts., 5th ed., § 205. 
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fir9t time, it seems, in 1595/ the point was raised in an action 
oix a covenant for quiet enjoyment, brought by the covenantee's 
assignee who had been ousted, that, if the assignee was evicted by 
paramount title, then it must have been that the original grantor 
and covenantor had no estate and conveyed none by his deed 
to the grantee and, hence, the assignee took no estate with which 
the covaiant could run to him. On the other hand, if the 
original covenantor had the title and conveyed an estate with 
which the covenant ran to the assignee, then the ouster was not 
by paramount title and the covenant was not broken. The 
court acquiescedin the logic of this reasoning, and it was followed 
again in an English case in 1805.^ 

In the United States the courts have not been fully satisfied 
with this harsh result of strict logic. It does, indeed, seem to be 
the law generally in cases of an attempted grant, with covenants, 
made by a covenantor having neither title nor possession and 
in which no possession of the land is ever obtained by the cove- 
nantee.* When, however, the covenantor, at the time of 
making his grant, had possession, although not the title, and 
transferred the possession to the covenantee, the American 
courts have held that there was sufficient privity of estate and 
that the possessory interest is an estate with which the covenant 
can run to an assignee of the covenantee.^ The few decisions 

1 Noke V. Awder, Cro. Eliz. 373, 436. 

* Andrew v. Pearoe, 1 B. ft P. N. R. 158. See Rawle CoYt8.» 5th 
ed., I 232, p. 341, n. 5, p. 342, n. 1. The point is not involved, of 
oourae, in a ease in which the covenantor passes an estate but his 
covenants ore broken because of the existence of, e.g., an incumbrance, 
as, an outstanding dower right or a judgment lien. The difficulty did 
not arise under the old law except in connection with leases for years. 
As freehold estates were conveyed by livery of seisin an actual estate 
was 'always conveyed, although it might be tortious. Chap. 9, Con- 
veyance of Freehold Estates. 

* Bull V. Beiseker, 16 N. D. 200 ; Randolph's Admx. v. Kinney, 3 
Rand. 394; Wallace v. Pereles, 109 Wise. 316. CorUra, Coleman v. 
Lucksinger, 224 Mo. 1. See Notes, 14 L. R. A. (n.s.) 514; L. R. A. 
1916 D 613 ; Wead v. Larkin, 54 HI. 489. 

« Wilson V. Widenham, 51 Me. 566 ; Slater v. Rawson, 6 Mete. 439 ; 
Dickson v. Desire's Admr., 23 Mo. 151; Beddoe v. Wadsworth, 21 
Wend. 120 ; Fields v. Squires, Fed. Cas. 4776, p. 37. C/. Martin v. 
Gordon, 24 Ga. 533, 535. 
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in cases in which the covenantor never had title or possession 
but the covenantee, after receiving the deed, took possession 
of the land are divided. Two courts have held that the cove- 
nants did not run because no estate passed to the covenantee.^ 
Two other courts by somewhat later decisions allowed the 
<x>venants to run in those circumstances, on the ground that, 
if possession was taken by the covenantee before he assigned, 
he acquired a possessory interest that was an estate with wj)i^ 
the covenant might run when such possession wasrafterward 
transferred to the assignee.' Finally, in those jurisdictions 
where, by statute, choses in action are assignable and covenants 
for title always run, it seems that a grant of his supposed title 
by the covenantee to his assignee would be held to be an assign- 
ment of the chose in action and that no objection to the as- 
signee's right to sue on the covenant could be based upon the 
want of privity of estate.* 

When a covenant for title runs with the land through several 
assignmaits, each assignee to whom it comes acquires the rights 
of the covenantee. Unless, therefore, Vsome limitation was 
placed upon this rule, when a breach occurred the covenantor 
would be liable simultaneously to the covenantee and every 
assignee in the line, in a separate action by each. To obviate 
this injustice. TJ^^Jt Thdd that-^s^^hen the land was assigned 
before the breach neitb6rJtba-eofStnC!ttee ^ nor an intermediate 
assignee who has himself assigned the land ^ can recover on the 
covenant unless he has been compelled to indenmify the ultimate 
assignee whx> suffered the damage from the breach, so that the 
latter cannot have another recovery against the covenantor.* 
The last assignee who holds the land at the time the covenant 

1 Slater r. Rawson, 1 Meto. 450 ; Moore v. MerriU, 17 N. H. 75. 

> Wead V. Larkin, 54 lU. 489 ; TiUotson v. Priohard, 60 Vt. 94. 

*See pa^e 388; but cf. Bull v. Beiseker, 16 N. D. 290. If a 
covenantor, having title but not posseesion, grants, in a jurisdiction 
where he oan do so, he passes an estate with which the covenants will 
run. Chandler p. Brown, 59 N. H. 370. 

« Booth V. Starr, 1 Conn. 244. 

• Thompson v. Sanders, 5 T. B. Mon. 357. 

• Bimey v, Hann, 3 Marsh. (Ky.) 322 ; Morrow v. Baird, 114 Tenn. 
552. 
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is broken can maintain an action against any previous grantor in 
the chain of title who has made a covenant that nms with the 
land. That an assignee may have received a covenant from 
his immediate assignor does not impair his right of action 
against a remote grantor who covenanted.^ However, an 
assignee who is evicted can, of com-se, recover his full damages 
but once. 

When the covenantee recovers as damages the full amount he 
paid for the land, it is obviously unjust to allow him to have 
both the money recovered and the land. The question how the 
covenantor is to get back the title, such as it is, presents some 
difficulties. There is some authority for the view that the title 
revests at law in the covenantor. If, however, this is not so, 
equity will undoubtedly compel a reconveyance by the cove- 
nantee.^ 

ESTATES BY ESTOPPEL 

A conveyance by a f eo£Fment, a fine, or a common recovery 
passed an actual estate to the transferee, even though the 
transf eroi* had no legal title and only the wrongful estate of a 
disseisor.' The conveyance also estopped the transferor and 
his heirs from ever denying as against the transferee and his 
successors in title that the estate was conveyed to the latter. 
If the transferor subsequently acquired the rightful title, the 
effect of the estoppel was to make the after-acquired title inure 
to the transferee. His wrongful estate became a rightful one, 
so that he had it in the same manner as if he had obtained it by 
the conveyance.^ A similar result follows upon a lease for 
years by a lessor who has no title but subsequently acquires it ; ^ 
because leases for years can be made to take effect in the future, 
and the inuring of the after-acquired title to the lessee is the 
carrying out by operation of law of the contract between the 

» Withy V. Mumford, 5 Cow. 137. 

* See Maokintosh v. Stewart, 181 Ala. 328 ; Campbell p. Martin, 
89 Vt. 214; Rawle Covts., 5th ed., §§ 184r-185. 

* See Chap. 9, Conveyanoe of Freehold Estates. 

« Doe V. Oliver, 10 B. & C. 181 ; Rawle Covts., 5th ed., § 243. 

* Sturgeon v. Wingfield, 15 M. & W. 224. 
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parties.^ These are the only cases in which by the English 
law an actual estate can pass by estoppel.' 

The courts of the United States have established a doctrine 
that goes far beyond the English rule.' The American doctrine 
is, in general, that when a grantor undertakes by a modem 
deed containing a covenant for title to convey land to which 
he has no title, and thereafter he acquires the title, it inures 
immediately by operation of law to the grantee, with the same 
effect as if the grantor had had it at the time of the conveyance. 
The covenant creates an estoppel upon the grantor and all who 
claim through him, and the after-acquired estate passes by 
reason of the estoppel.^ This doctrine has nothing in conmtion 
with the rule in cases of feoffment, for, as all conveyances in 
this country are innocent, no greater estate passes by them 
than the grantor owns.^ The passing of estates by estoppel 
under the American rule depends upon the presence in 
the deed of a covenant for title.* Hence, an after-acquired 

1 Rawle Govts., 5th ed., § 243 ; Bao. Abr., Leases, O. 

* Of oourse the English courts recognize a personal estoppel created 
by a deed containing a clear representation that the grantor has the 
estate he undertakes to convey. Qoodtitle v. Bailey, 2 Cowp. 597. 
A covenant, however, does not, in England, produce that effect. See 
General Finance &c. Co. v. Liberator &c. Society, 10 Ch. Div. 15; 
Rawle Govts., 5th ed., $$ 245, 255. 

* See Rawle Govts., 5th ed., §S 248-249. 

* Hoyt V. Dimon, 5 Day, 479. 

* The American doctrine of estates by estopi>el is very often said to 
rest on the ground of avoiding circuity of action. The doctrine, 
doubtless, has its source in a passage of Littleton, Ten. ( 446, and 
Coke's comment thereon : "For if there be a warrantie annexed to the 
release, then the sonne shall be barred", et aeq. What Coke says seems, 
however, not to justify the American doctrine, for in the case discussed 
by him the releasee had an actual estate by disseisin. See Rawle Govts., 
5th ed., §g 254-256. That avoiding circuity of action cannot always 
be the ground of the doctrine is shown by the cases in which the estop- 
pel operates although there is no right of action on the covenant, e.g,^ 
when the covenantor has received a discharge in bankruptcy. Ayer 
V, Philadelphia &e. Face Brick Co., 159 Mass. 84. 

* It seems that "if the deed bears on its face evidence that the 
grantors intended to convey and the grantee expected to become in- 
vested with, an estate of a particular description or quality, and that 
the bargain had proceeded upon that footing", the same effect will 
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title does not pass by virtue of a quit claim deed without 
covenants.* 

There is some conflict as to just which covenants pass an 
estate by estoppel. The covenant of warranty is genersJly held 
to do so,^ but the courts disagree as to what other cove- 
nants are sufficient. Probably the principle will be generally 
recognized that, when any covenant amounting, in effect, 
to a covenant for a good title is given, the estoppel operates, 
e.g., quiet enjoyment,* good right to convey,* and further 
assurance.' There are, also, some exceptions to the general 
rule. Thus, if the covenant is not broken there is no estoppel ; 
as, for example, when a covenant of seisin is satisfied by a 
technical seisin without title, the grantor can set up against the 
grantee an after-acquired title.* Subject, however, to some 
conflict and some exceptions, the doctrine above described is 
generally recognized throughout the United States, and in some 
of them has even been enacted as a statute.^ Its effect may 
be highly important. Thus, if A, having no title, conveys to 
B with covenant of warranty, and A later acquires the title and 
then conveys to C, the latter gets nothing because the title 
inured to B as soon as A obtained it.* This result of the doctrine 
is somewhat in conflict with the spirit of the recording acts. 
It compels a purchaser to examine the records for conveyances 
by each previous owner, not only for the period during which he 
held the title but also in each case for an indefinite time before 
that. A purchaser who relied upon a record showing that his 
grantor had duly acquired the title and had not thereafter parted 
with it would not be protected against the operation of the 
estoppel in favor of one to whom the grantor had conveyed 

follow as from a technical covenant. See Van Rensselaer o. Kearney, 
11 How. 297, 322-323 ; Rawle Govts., 5th ed., p. 366, n. 1. 

1 Frink v. Darst, 14 111. 304. * Rawle Govts., 5th ed., | 252. 

* See Wightman v. Reynolds, 24 Miss. 675. 
« Foss V, Strachn, 42 N. H. 40. 

• Bennett v. Waller, 23 HI. 97 ; Pierce i?. Milwaukee R. R., 24 Wise. 
551. See also Phelps r. Kellogg, 15 111. 131. But see Hope v. Stone, 
10 Minn. 141 ; Gfaauvin v. Wagner, 18 Mo. 531. 

• Allen V, Sayward, 5 Me. 227. ' Stim. Amer. Stat. L. { 1454. 

* Hoyt V. Diinon, 5 Day, 479. 
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before he was owner. Some of the courts have, therefore, 
considered that such a result is contrary to the intent of the 
recording acts. They hold that these acts have, in effect, 
abolished the doctrine of estates by estoppel in cases in which 
the later purchaser was without notice of the previous convey- 
ance, and they hold that the record of a conveyance made by a 
grantor without title is not notice.^ 

THE RULE IN SHELLET^S CASE 

The rvle in Shelley's Case received its name from a case in 
Queen Elizabeth's time in which the doctrine of the rule was 
considered with great care by all the judges in England,^ but 
the rule dates from a very eady period.* It prevails wherever 
the common law is in force, unless, as is the case in a number of 
the United States,^ it has been abrogated by statute. The 
essence of the rule is that, when aj^articular estate of f reehold 
is conveyed to a person with a remainde r V> ^^^ h f ira. instead of 
the remainder going to the heirs under the conveyance^ the 
law gives to the ancestor grantee and he takes by the conveyance 
the estate therein l^ fnitpH to liia hMm. Thus, if a deed is made 
to A for life, remainder to his heirs. A takes both his life estate 
and a remainder thereafter in fee simple. The rule operates 
in the same way when the remainder, instead of being limited 
to the grantee's heirs in general, is given to the heirs of his 
body. So, if a deed is made to A for life, remainder to the 
heirs of his body, under the rule A takes a remainder in fee 
tail as well as his life estate. In any case involving the appli- 
cation of the rule, the ancestor grantee takes an estate in re- 
mainder of the same quantity that he would take directly if the 
conveyance were simply to him and his heirs of the class men- 



1 Bingham p. Eirldaiid, 34 N. J. Eq. 229 ; Calder v. Chapman, 52 
F%. St. 359 ; Rawle Govts., 5th ed., §§ 259-261. See id. §{ 263-264. 

* SheUey's Case, 1 Co. 93 h. 

* See 4 Kent Com. 214-216 ; Harrison v. Harrison, 7 Man. & 0. 938. 
941, n. 

«8tmL Amer. Stat. L. § 1406. 
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tioned.^ In the ordinary type of conveyance to one and his 
heirs, the word heirs b a word of limitation, and the principle 
according to which "heirs" as so used is regarded as a word of 
limitation is analogous to the principle of the rule in SheUey's 
Case.' That is why that rule is of ten stated in this form : When 
the ancestor takes an estate of freehold and in the same con- 
veyance there is a limitation to his heirs or heirs of his body, the 
word heirs is a word of limitation of the estate and not of pur- 
chase.* By this is meant that the heirs do not take the re- 
mainder as purchasers but the ancestor grantee takes it, and 
that it is an estate of a quantity determined by the class of 
heirs to whom the remainder is in terms limited. 

Under the rule the ancestor's estate may be any freehold 
aft^ which a remainder can be limited, i.e., for life or in fee 
tail.^ The remainder to the heirs can be contingent on some 
collateral event, and, if it is, it will go to the ancestor as a 
contingent interest.^ It must, however, be a remainder and, 
of course, be given by the same conveyance that creates the 
particular estate. So, if X gave A a life estate by deed and by 
will gave the reversion to A's heirs, the rule would not operate.* 
To call the rule into operation it is essential that the limitation 
to the heirs be so expressed as to include all possible heirs, or 
all possible heirs of the class specified, to the remotest generation. 
If tiie remainder is limited to some only of the heirs, as, to chil- 
dren or to children and grandchildren, it will not be a remainder 
to heirs of the grantee but to particular individuals, and the 
rule does not apply .^ Herein lies the only diificulty involved 

^ The rule applies to remainders to any particular class of heirs of 
the body among whom the inheritance can be limited ; as, heirs male 
or female of the body or heirs of the body of two designated persons. 
C/. Moor I?. Parker, 4 Mod. 316 ; North v. Martin, 6 Sim. 266 ; lit. 
Ten. § 719 ; Co. Litt. 376 b. 

* Originally a conveyance to one and his heirs gave the heirs an in- 
terest as purchasers under the conveyance, i.e., in effect, a remainder. 
See Chap. 3, Estates in Fee Simple. 

* See 1 Pres. Est. 264. « lit. Ten. § 719 ; Co. Litt. 376 b. 

* 1 Pres. Est. 319-320. • Moor v. Parker, 4 Mod. 316. 

' See Archer's Case» 1 Co. 66 b ; Evans r. Evans» (1892) 2 Ch. Div. 
173. 
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in the application of the rule, that is to say, in determining 
whether the remainder really is a remainder to heirs as such or is 
a remainder to certain persons. This is a question of construc- 
tion of the language used by the grantor or testator and of his 
intent. It often involves great doubt and difficulty. Thus, 
suppose a devise to A for life, remainder to the heirs cf hie body 
in succession, or in such parts as A, their father y should appoint. 
It is a question whether the testator refers to the whole class 
of the heirs of A's body or to his children.^ The matter of 
construction of the meaning of the language has, however, 
nothing to do with the rule itself. If it is detennmed that the 
remainder is not given to the heirs as such, then the rule does 
not apply at all. If, on the other hand, there is what is held 
to be a remainder to heirs, the rule operates to give the remainder 
to the ancestor grantee, wholly regardless of the intention of 
the grantor or testator that die heirs should have it.^ The 
rule itself b simple and inflexible and has but a single function, 
namely, that of giving to the ancestor the estate limited to 
his heirs by the terms of the conveyance. All other matters 
connected with its application and all collateral results thereof 
depend upon other doctrines of the law. If a will gives land to 
•. A for life, remainder to his heirs, the rule converts the gift 
into one to A for life, remainder to A in fee simple. That is 
the whole operation of the rule. By the law of merger, however, 
A's two estates merge, and he has a present fee simple.' If the 
gift is to A for life, remainder to B for life, remainder to the 
heirs of A, the rule operates in the same manner. The estates, 
by virtue of the rule, become : to A for life, remainder to B for 
life, remainder to A in fee simple. In this case, however, no 
merger results, for B's intervening vested remainder keeps A's 
two estates apart as long as B's estate endures.^ If die in- 
termediate remainder is a contingent one, the rule operates in 

^ See Jordan o. Adams, 9 C. B. (n.s.) 483. The court was equally 
divided. 

* See 4 Kent Com. 221 et seq. ; Feame Rem. 155 H Bcq. 

' See 1 Hayes Conv., 5th ed., 542-546 ; Van Qrutten v. Foxwell» 
(1897) A. C. ess, 668-009 ; 5 Qray's Cases Ptop., 2d ed., 83-85. 

« WilL Real Prop., 20th ed., 338-341; Feame Rem. 28-29. 
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the same manner. The estates become : to A f or lif e, contmgent 
remainder to B for life, remainder to A in fee simple. Under 
these circmnstances, as the intervening remainder is contingent^ 
the two estates in A merge. The merger is, however, subject 
to the two estates separating to let the contingent remainder 
take effect if it later vests, because aU the estates were created 
by the same conveyance.^ 

The rule applies to equitable as well as l^al estates, but the 
estate to the ancestor and that to the heirs must be of the same 
quality, either both l^al or both equitable.' 

1 Seepage 175; FeameRem.36, V.6; Clialli8RealProp.,3ded., 137. 
* Baile v, Coleman, 2 Vem. 670 ; Feame Rem. 52 ei seq. 
The origin of the rule in Shelley's Case has been variously aseribed r 
to a desire to secure to the overlord the feudal incidents of descent ; 
to the ooorts' regarding a oonveyanoe to the grantee with remainder to 
his heirs as the same thing as a oonveyanoe to the grantee and his heirs ; 
to the repugnance of the common law to the abeyance of the fee simple 
caused by a remainder to the heirs of a living person, for the role was 
established before contingent remainders were recognized as legal ; to 
the fact that the application of the rule makes the property market* 
able one generation sooner ; and to a process of reasoning by which it 
was considered that, as the heirs are named in the plural and cannot 
take as concurrent owners, the only way they can take is as heirs. See 
1 Pres. Est. 295 et aeq.; Will. Real Prop., 20th ed., 33&-^38; Feame 
Rem. 83 ; Van Qrutten v. Foxwell, (1807) A. C. 058, 668-609 ; Qoodeve 
Real Ptop., 4th ed., 239 ; Goodwin Real Prop. 186-188. 



CHAPTER XXV 

RESTRAINTS ON ALIENATION — RULES AGAINST 

REMOTENESS 

BESTRAINTS ON ALIENATION 

Man's desire to project himself posthumously into the future 
and to control the destinies of his descendants has from of 
old led to attempted dispositions of property against which 
the courts, from motives of public policy, have consbtently set 
their faces. These attempts have taken two forms. The older, 
historically speaking, is to endeavor to prevent a transferee of 
land from alienating it, or, as is ordinarily said, to impose a 
resitaird on alienation. The most notable example is an un- 
barrable estate in tail that must descend from generation to 
generation so long as there is issue of the donee. This was 

by the courts' hold ing that an estate tail 
barred by a conunon recovery I in modem tunes it isa restraint 
on alienation by a particular individual only, the grantee 
or devisee of land, that is usually attempted. While the evil of a 
restraint upon a single person is not as great as that of a restraint 
that binds successive generations, the difference is in degree 
only. All such restraints interfere with the ready passage of 
land from hand to hand as an article of commerce and lessen 
its owner's incentive to improve it. 

Restraints on alienation may take the form either of making 
the estate inalienable by depriving the tenant of the power of 
transferring it or of attaching to it a condition or a conditional 
limitation by virtue of which, upon an attempted transfer, the 
tenant will lose the estate and the alienation will fail. With 
respect to the former, it is a well-settled general rule that any 

399 
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direction that a I^;al or equitable estate in fee simple ^ or for life 
shall be inalienable by the tenant is void, and the same is prob- 
ably true of a term of years. To the general rule there are two 
recognized exceptions. First, a married woman can be re- 
strained from alienating her separate estate in equity.^ Second, 
what are known as *^ spendthrift trusts^* have been established 
by the courts of several of the United States and by statute in 
a niunber of others.' They are trusts created for the benefit 
of the cestui que trust for life, under which he can enjoy the 
income from the property but i&^thout power to alienate his 
right to it. The income is also protected from the claims 
of the creditors of the cestui. j^ Such a tT^ ^^ [n"«^ V """^f by 
some one other than the cestuf; he cannnt r^Ate it for h is own 
benefit. 

" Kestatints on alienation by attaching to an estate conveyed 
a condition or a conditional limitation by which the estate may 
be ended if the tenant alienates it are not prohibited with 
the same degree of strictness as direct provisions against 
alienation. As concerns vested estates in fee simple, the law 
does not permit a condition or conditional limitation that is to 
take effect if the tenant makes any alienation at all or if he 
alienates in any particular mode or within any particular time, 
although some courts have held to the contrary in cases of 
restraint "for a reasonable time.'' It is probable, however, 
that if the restraint is on alienation to certain specified persons 
only it is good. The cases are in conflict whether a restraint on 
alienation to anyone except certain specified persons will be 
allowed. A valid condition or conditional limitation can be 
made to take effect on the alienation of an estate for life or for 
years and on any estate while contingent.' 

^ For local partial exceptions see Qray Restraints on Alieiiation« 
2d ed., S§ 124 ar-124 p. Claflin v. Claflin, 149 Mass. 19. 

* See page 331, n. 1. 

* Gray Restraints on Alienation, 2d ed., §S 214-268 a, 296. 

^ Sometimes by statute oreditors oan reach the surpltxs income not 
necessary for the support and maintenance of the cestui. Qray Re* 
straints on Alienation, 2d ed., (( 290-291. 

* In the case of life estates, if the life tenant is the settlor the condi* 
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TEDfi BtJLE AGAINST REMOTENESS COMMONLY CALLED THE BX7LE 

AOAINST PEBPETUrriES 

The second of the two methods by which grantors and testa* 
tors often attempt to control the disposition of property after 
they have parted with it is to make some limitation of it to take 
effect in the future^ without attempting any restraint on the 
power of alienation of either the future or the temporary present 
estate. ^^^>^" a fM^^^ m^'#>l»oQf iq v^f ari ^\k\^ ^'^ po objection 
to it on the ground of public policy . It is the ordinary case of a 
-vested remainder. There is, in reality, not a future limitation 
at all, for the interest is presently vested ; the possession only 
is postponed. When, howeve r, a future estate is contingent i t 
ma y be highly objectionable if the contingency upon which it 
is to ves t is one that may not happen until the very remote 
future, it is usual to call the objection to such dispositions of 
property remoteness cf limitation. Remoteness of limitation is 
offensive to public policy for the same reason that applies to 
restraints on alienation. While remoteness of limitation does 
not prevent the transfer of land as directiy and completely as 
restraints on alienation, a future contingent limitation so impairs 
the value of the present interest as to indirectiy accomplish 
much the same result. As the validity of contingent remainders 
and conditional limitations is perfectiy well established, it is 
obvious that the vesting of a contingent interest may be legally 
suspended for a limited time at least. The objection is to a 
postponement for too great a period. It is a question of degree, 
and the object of the rules against remoteness is to fix the limits 
of time within which future contingent limitations must, if 
ever, take effect. 

The great modem rule of general scope evolved by the courts 

tion or limitation over is bad on involuntary alienation, and it is im- 
eertain how far it is good on voluntary alienation. A valid condition 
or oonditional limitation on alienation by tenant in tail can be made, 
but the barring of the entafl destroys the condition or limitation over. 
On restraints on alienation, see in general Gray Restraints on Alienation, 
2d ed., § 279, Summary with references; Reeves Real Pkt>p. | 421 ; 
Tiffany Real Ptop. { 500. 
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in order to prevent too remote contingent limitations has un-^ 
fortunately acquired a name that is a misnomer and is probably 
responsible for some misunderstanding of the purpose and effect 
of the rule itself. It ought to be called the rule agamst remote- 
nessy for that is what it is} Its name, however, as sanctioned 
by usage, is the rule against perpetuities. The word ''perpe- 
tuity'' has a somewhat uncertain meaning due to its having 
been applied to different things. Primarily, it seems to have 
meant a perpetually inalienable estate that must descend 
forever from generation to generation. It was formerly applied 
with this meaning to an unbarrable estate tail.' Perpetuities 
in this sense are prevented by the rule against restraints on 
alienation. The other old meaning of perpetuity appears to 
have been simply a future contingent and indestructible interest 
limited by way of use. The idea of too great remoteness of 
limitation is not involved in either of these historical meanings 
of perpetuity. Later, however, it was found necessary to make 
a rule to prevent the second kind of perpetuities from being too 
remote. As the too remote interests that were prohibited by the 
new rule were the kind of interests that had been called perpe* 
tuities, the rule was named the rule against perpetuities, al-- 
though the thing forbidden was the remoteness of perpetuities 
and not perpetuities themselves in the historical sense. Since 
the establishment of the rule, the word perpetuity has been 
applied to any interest that offends the rule. As the rule 
deab with remoteness only, it is confusing to use for the rule 
and the particular kind of interest prohibited by it a name 
that historically denotes something else. 

The need of a rule against renoteness was not felt before the 
enactment of the Statute of Uses and the Statute of Wills. 
No legal contingent future freehold corporeal estate could be 
given except by way of contingent remainder, and contingent 
remainders could always be destroyed by the particular tenant.* 

^ See Gray Perp., 3d ed., prefaoe p. viii; 29 Law Quart. Rev. 305. 
s Challis Real Ptop., 3d ed., 103» n., 195, n., 205 ; Gray Perp., 3d 
ed., §1 141 b-141 o. 
* 8ee pafi^e 175. 
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The few interests that could be created to take effect m the 
future, e,g.f rents, chattels real, and uses, were not so dealt with 
as to raise any question of remoteness.^ With the passage, 
however, of the statutes referred to it became generally' 
possible to transfer future contingent legal estates by way of 
springing and shifting uses and executory devises. Unlike 
contingent remainders these interests were indestructible by 
the tenant who held the land pending their vesting.' It there- 
fore became necessary to set some limit of time within which 
they must vest, if at all, in order to prevent too great remoteness 
of limitation, and this is the object of the rule. The rule itself 
may be stated as follows : 

No interest is good unless it mtLst vest, if at M, not later than 
iwerUy-one years after some life in being at the creation of the 
interest; vrith the possible addition of the period of gestation under 
certain conditions^ 

The rule applies to both legal and equitable interests in 
really and personalty,^ but it is only in connection with real 
property that it will be here considered. It is limitations of 
legal estates by way of springing and shifting uses and executory 
devises and future interests under trusts that have chiefly 
called the rule into operation. Now that contingent remainders 
have been by statute so generally made indestructible,* they 
should by analogy, reason, and policy be made subject to the 
rule and it has been held that they are.^ Similarly, rights of 

1 Gray Perp., 3d ed., §§ 123, 134. 

■ Executory devises, through a ix>wer of sale in an executor, had 
been possible in localities where lands had been devisable by custom. 
Gray Perp., 3d ed., 1 124. See page 307, n. 6. 

* See page 319; Gray Perp., 3d ed., 1 159. 

* Gray Perp., 3d ed., § 201 ; WiU. Real Prop., 20th ed., 396. 

* Gray Perp., 3d ed., § 202 ; id. Chap. VIII. 

* See page 179, n. 3; page 313. 

' In re Ashforth, (1905) 1 Ch. Div. 535; Whitby v. Von Luedeoke, 
(1906) 1 Ch. Div. 783. It had, however, been contended that the rule 
did not apply to contingent remainders because they were governed 
by the rule now known as the rule in Whitby v, MitoheU and because 
the rule against perpetuities was invented to meet the case of remote 
executory limitations only. See Gray Perp., 3d ed., §} 284-298 i; 
tn/ra, the Rule in Whitby v. MitohelL 
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entry for breach of common law conditions ought to be within 

the rule. They are so in England,^ but in the United States 

the view generally prevails that the rule does not apply to them.' 

The rule again st perpetuit ies is not concerned with vested 

interests. It is nnlv rv^ntirnrpnt fiitiirft limitfttinnfl that 



within its scope. Consequently, a v^ted remainder fa y>Q d 

Rltlimigl^ it, fnoy Ttnf i-n1r^ f^ fiCt in pOSSf ftftjr^n iinfi'l hAyonH tliA 

j r rind ut thn nilr^ n j j ni ftnr n U i m nf ft thoufland yr a n * There 
is, howeve r, one class of cases in which t he rule affects whaTaTC' 
o alled vested remainders. These are vested remamders to a 

daSS that are subject to OD^ ni^g Rnd ^fHrin^ ;n ngy TnPinlv^rR- 

Such remainders are said to be vested in the exfating members 
at the time the remainder fa created.^ If the final membership 
of the class may not be determined until too remote a time, 
the size of the shares cannot be known until then, and there- 
fore the remainder fa void under the rule. Ttu gjs an exceptio n 
in form only and not in principle, ^^^'^US^ ffllffh intf*''^^^i ^^- 
though treated as vested, are in reali ty continge nt.^ W hen a 
future interest fa destructible at any time by the owner of th e 
^resent estate the future interesx fa not regarded, so far as the 

Tg-conCerned, as an interest _ft t all, 
and the rule does not apply t o it. T hus, no contingent r e- 
mainder fa too remote if it fa limited to t ake effect immediate ly 

too 



aft^raii eslaCft in fee tail tha 



qi^f^v intAr<>qr rhnr . yft^ii^ hft df fl tmyH by thft bflrrm ri4^hi^ 
entail.^ The fact, however, that a future contingent interest 
fa alienable or releasable by the person who will become its 
owner on the happening of the contingency does not prevent it 

1 In re HoUis' Hospital, (1899) 2 Ch. Div. 540 ; In re Da Costa. (1912) 
1 Ch. Div. 337. 

* This is especially unfortunate in this country where heirs, to whom 
alone the right of entry can pass, may be so numerous in a few gen- 
erations. Gray Perp., 3d ed., §§ 304r-311 a. 

* See Qray Perp., 3d ed., §§ 209-210. * See page 178. 

* Gray Perp., 3d ed., §§ 205 ar-205 b, 381-385. 

* Gray Perp., 3d ed., §§ 203, 443 et seq. However, a future con- 
tingent interest tiiat can be destroyed by the present owner by the 
performance only of an onerous condition comes within the rule. /d. 
i 568, n. 6. 
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from being remote if it may vest beyond the allowed period. 
Under the rule against perpetuities, correctly interpreted as a 
rule against remoteness, the test of validity b the time of vest- 
ing, not the alienabQity of the future interest.^ 

The lives in being diuing which the vesting of a contingent 
interest may be postponed may be any number of lives, provided 
all are in being at the time of the creation.o{ the .interest.^ An 
inter^t if y ^iven bv deed is created when the deed is delivered ; if 
bv will, a^ t ^^*^ ^^^ ^f t^^ t estator's deatk, when the wm goe^ 
int o effect .* There is, indeed, one practical limit on the 
number of lives that may be taken as a measure, namely, that 
the lives must be so selected that it will be possible to fmnish 
evidence of the extinction of all of them. Thus, when a trust 
was created by will '^for the longest period allowed by the 
law, that is to say, until the period of twenty-one years from the 
death of the last survivor of all persons who shall be living at 
my death", the gift was held void for uncertainty.* The lives 
whose continuance measures the duration of the period need 
not be those of persons who have or may have any interest in 
the property conveyed . Thus, a valid gift could be made to the 
person who should be the oldest lineal descendant of the testator 
at a point of time twenty-one years after the death of all of the 
testator's sons and grandsons and grandsons' issue who were 
alive at the testator's death.^ So, too, lives may be arbitrarily 
used and expressly designated as the measurement of the 
period, e.g., the last example given, or, to A and his heirs on a 
contingency if it occurs during the lives of X, Y, and Z. It is 
not necessary, however, to expressly mention lives for that 
purpose. It is sufficient if the limitation is so framed that it 
can be ascertained from its terms that the contingency must 

1 Gray Perp., 3d ed., §§ 269-278 d, 437 a: ChaUis Real Prop., 3d 
ed.» 192, n. ; but see in/ra, on the rule interpreted as a rule agamst the 
suspensioii of the absolute power of alienation. 

* On the establishment of the period of the rule* see Ghray Perp., 
3d ed., §§ 169-188. 

* Gray Perp., 3d ed., ( 231. * In re Moore, (1901) 1 Gh. Div. 936. 

* See Thelluson v. Woodford, 4 Ves. Jr. 227, 11 Ves. Jr. 112, 1 B. ft 
P. N. R. 357; Gray Perp., 3d ed., {{ 216-219. 
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occur, if at all, within the required limits of time. So, if the 
gift is to A and his heirs, but if he dies unmarried, then to B 
and his heirs, it b obvious that B's interest must vest, if ever, 
not later than at the termination of a lifemjbmng, ix.j A's. 

For the purpose of the rule a child en tentre sa mere (t.e., 
conceived but not bom) is deemed to be in being. Hence, the 
period of gestation may be counted as part of a life in being. 
The period of gestation may also be added to the term of twenty- 
one years when that term b the minority of a person en venire sa 
mere, but it b allowed only when gestation actually exbts.^ 
In the very common case of a devise to the testator's children 
for life, and on their death to their children in fee, but if these 
latter all die under twenty-one years of age, then to B and hb 
heirs, it may happen that the testator leaves a posthumous 
child who, in turn, leaves a posthumous child who dies under 
twenty-one. B's gift vests on the death of the grandchild. 
In thb case two periods of gestation are allowed as part of the 
period under the rule.' 

The term of twenty-one years may be taken as an absolute 
one, without reference to any infancy,' and an estate may be 
conveyed to vest after any definite number of years in the 
future not to exceed twenty-one.* 

The rule does not require that the contingency must be one 
that is certain to happen within the period but only that the 
event be such that if it should ever occur it must necessarUy 
do so within the time fixed by the rule. AJimitation so worded 
t hat by its terms the future estate could possibly vest beyonJET 
the allowed period is void in its inception. It cannot help 
^e case tbat the contmgency did m ffl(!t OWUr within the re- 
quired time. The following examples illustrate the point. In 
each of them the rule b offended even though the contingency 
happened in fact within the required limits of the rule. To A 

1 See Gray Perp., 3d ed., § 222; WiU. Real P)x>p., 20th ed., 396; 
Cadell V. Palmer, 7 Bligh (n.b.), 202. 

• Gray Perp., 3d ed., §§ 220-221. 

< Cadell V. Palmer, 7 Bligh (n.8.). 202. 

« See KimbaU v. Crocker, 53 Me. 263, 272 ; Gray Perp.» 3d ed., 
§ 201. n. 2. 
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and his heirs, but if the tenant for the time being changes the 
family name, then to B and hb heirs. B's gift is bad because 
the name might not be changed until the time of some remote 
descendant of A. To A for life, remainder to his children, but if 
no child of A reaches twenty-five, then to B and his heirs. The 
limitation to B is void, for B's estate might possibly, by the 
terms of the gift, vest more than twenty-one years after the 
death of A, the life in being. To A for life, remainder to his 
widow for life, remaiader to A's then oldest living descendant. 
The last limitation is bad because A might possibly marry a 
woman not bom when the estates were created, in which case the 
last remainder might be postponed until after a life not in being 
when the interests were created.* This gift can be made good 
by a proviso in the limitation that the widow be bom when the 
estate is created. 

Limitations of the foregoing type can usually be separated into 
two. Thus, the limitation to A for life, remainder to his 
children, but if no child of A reaches twenty-five, then to B, is 
separable into a gift to B if A has no children and a gift to B if 
A has children who die imder twenty-five. If they were so 
separated the first would be good, the second bad. Sometimes 
such a future limitation may, according as the circumstances 
happen to occur, take effect either as an executory devise that 
would be too remote or a^ a legal contingent remainder that 
would not. It is so in the Ulustration just given. If A has 
children the estate vests in them and B's interest is a bad 
executory devise, but if A never has any children B's estate is a 
contingent remainder vesting at the end of a life in being, 
namely, on A's death. In this type of case, if the gift does in 
fact take effect as a remainder it will be held good.^ The 
court makes the separation into two alternative limitations. 
This will be done, however, only when one of the separable 
limitations can operate as a contingent remainder. If, for 
example, both are executory devises and they are expressed 
in a single form the court will not consider them separately and 

» Gray Perp., 3d ed., §§ 214, 331-^2. 
s Evers v. ChaUis, 7 H. L. C. 531. 
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will hold the whole limitation void altogether, although one 
of the two separable contingencies would not be too remote. 
So, when the gift was in fee simple to the first son of A that 
should be bred a clergyman and be m holy orders, but if A had 
no such son, then to B and his heirs, the limitation to B could 
not in any event be a remainder because there was no preceding 
estate. Hence, it was void, although A died without ever 
having any son. If A had had a son it might be more than 
twenty-one years after the life in being, that of his father, be- 
fore it was determined whether the son would take orders.* It 
is the same when the interests are equitable, because then there 
can be no contingent remainder.^ If the conveyance itself 
in form makes the separation, so that the limitation is expressed 
in the alternative, the remote one is bad and the other good, 
although neither is a remainder. Thus, in case of a gift in trust 
for A for life, then for such of his children as reach twenty-five, 
but if he dies without issue living at the time of his death, or, 
if he leaves such and all die under twenty-five, then over ; if A 
has no living issue at the time of his death, the gift over is good, 
otherwise it b bad.' The coiuts lean to construing gifts 
separately whenever they reasonably can, in order to save the 
valid one.* 

An estate that may arise through the exercise of a power of 
appointment is created by the instrument that created the 
power* and is contingent upon the exercise of the power. 
Hence, any estate appointed imder a power is too remote if 
the power, under its terms, could possibly be exercised beyond 
the period of the rule. Furthermore, the appointed estate is 
also too remote imless it was certain at the time the power was 
created that, if the estate in question should later be appointed, 

1 Proctor V, Bishop of Bath and WeUs, 2 H. Bla. 358. 
s In re Bence, (1891) 3 Ch. Div. 242. See In re Hanoock, (1901) 1 
Ch. Div. 482, 492, 493. 

* Leake v. Robinson, 2 Mer. 363, 394. See Gray Perp., 3d ed., 
§§ 331-367. 

« See Gray Perp., 3d ed., § 341 ; Reeves Real Prop. { 970. ManiM 
V. Manioe, 43 N. Y. 303, 384. 

* Chap. 19, Powers. 
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it would vest, if at aD, within twenty-one years after lives in 
being at the time of the creation of the power.^ 

The rule is satisfied if the future contingent estate must vest, 
if at all, within the required limits of time, although it does not 
then go into effect in possession. For instance, a devise to A 
in fee, but if he dies unmarried, then to B in tail, remainder to C 
in fee, gives B and C executory devises. However, on the 
death of A unmarried, B's interest vests in possession and C's 
becomes a vested remainder. As its vesting could not possibly 
occur later than at the end of a life in being, it b not too remote, 
although it may never become an estate in possession.' 

A limitation that offends the rule against perpetuities is void 
altogether^ as if it had been omitted from the conveyance. 
Hence, any prior estate that by the terms of the void limitation 
might have been defeated by the happening of the contingency 
is not affected by it.' 

Testators occasionally leave property to trustees with 
directions to accumulate the income for a specified period and 
to pay it over to the beneficiary of the trust. When the 
beneficiary has a vested interest the attempt to withold the 
income from him for the purpose of accumulating it b a restraint 
on alienation and can be avoided by the cestui at any time. 
Hence, no question of remoteness b involved. If the beneficiary 
b undetermined or for any other reason hb right to the fund b 
contingent, the gift will be void for remoteness if it may vest 
at a time beyond the period allowed by the rule against per- 
petuities. If the gift itself faib for remoteness the direction 
to accumulate falk with it. Provided, however, that the 
vesting of the right to the fund conforms to the rule against 
perpetuities, provbions for accumulation for the benefit of a 

> Qmy Perp., 3d ed.. Chap. XV. See id. §§ 474 a, 515. 

• Gray Perp., 3d ed., |§ 206-207. 

* On the English cases holding that a limitation to a Uving person 
for life may be too remote because coming after prior limitations void 
for remoteness, on the ground of a presumed intent of the testator 
that the life estate should take effect in the case only that the previous 
limitations were vaUd and had failed in accordance with the terms of 
the limitation, see Gray Perp., 3d ed., §{ 252-257. 
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Gontingent beneficiary are valid, save as this may be changed 
by statute.* 

To some extent gifts to trustees for charitable purposes 
constitute exceptions to the rule against perpetuities. An 
executory contingent limitation to the trustee of a charity 
after a ^ft to an individual and an executory contingent limi- 
tation to an individual after a gift to the trustee of a charity are 
within the rule and must conform to its requirements as to 
remoteness. A contingent executory limitation over from one 
charity to another charity, however, is not subject to the rule 
and can be legally made to occur at an indefinite tune in the 
future. This is true whether the limitation is from one trustee 
for a charity to another trustee for another charity or the trustee 
is to remain unchanged but the charitable purpose of the trust 
is to be altered on the happening of the contingency. The 
reason for the exception seems to be that, as the property is 
already devoted to charity, it is thought that no harm can be 
done, from the point of view of public policy, in permitting the 
object of the charity to be changed even at an indefinitely remote 
time. 

Gifts for charitable purposes have often been made to a cor- 
poration or association not in existence when the gift was made. 
If there is no provision in the instrument of gift that the cor- 
poration, in order to take, must be formed within the period of 
the rule against perpetuities, the formation of the corporation 
may be indefinitely postponed. That fact will make the 
limitation too remote if it is a contingent one. Normally, a 
gift to a non-existing body b necessarily contingent ; but under 
an equitable doctrine known as the q^ pres ^ doctrine, that pre- 
vaUs in many States, such a gift is regarded as vested at once. 
The formation of the corporation is considered to be merely one 
way of carrying out an unconditional gift to charity, which the 

^ Gray Perp., 3d ed.. Chap. XX. In the special ease of a direction 
to accumulate personal property and invest in land or vice 9er«cK the 
courts allow the accumulation for only one year. Id, § 676 a. 

> Meaning "as nearly." That is, if a testator's directions cannot 
be carried out literally, tiie court will, in the cases to which the doctrine 
applies, carry them out as nearly as may be. 
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court wOl cause to be administered in some other way if the 
corporation is not formed within a reasonable time. Through 
this treatment of the gift as vested, the objection of remoteness 
is obviated. In some of the States, however, the q^ pres doc- 
trine does not obtain. In them a charitable gift to a non- 
existing corporation is bad for remoteness, unless the limitation 
of the gift prescribes the time within which the corporation 
must be formed in accordance with the limits of the rule against 
perpetuities.^ 

In a number of jurisdictions the rule against perpetuities has 
been modified by statute in varying degrees. In England and in 
a very few of the United States, statutes that do not otherwise 
affect the rule have prescribed more limited periods than that of 
the common law rule diuring which accumulations of income can 
be made. These periods are mostly for twenty-one years or 
diuing a minority.' More radical changes, however, have been 
made in a number of other American States. The most far- 
reaching legislation was first enacted in New York and then 
followed in whole or in part in some other States.* This legis- 

^ Gray P«rp., 3d ed., Chap. XVIII. OocasionaUy, charitable gifts 
to non-flxi»ting oorporationB have been sustained in the absenoe of the 
cy pres doctrine by implsdng an intent on the testator's part that the 
corporation should be formed within a reasonable time that would not 
exceed the limits of the rule, or by holding that the beneficial interest 
in the property vested in the beneficiaries of the charity on the death 
oi the testator, liable to be devested on the formation of the corporation 
within a reasonable time, or on other grounds not clear. Id. §§ 615- 
026. 

* In England by the TheUuson Act, 39 & 40 Geo. Ill, c. 98, the 
optional periods are : the life of the grantor ; twenty-one years from 
the death of the grantor or testator : during the minority or minorities 
of any person or persons in being or en ventre sa mere at the death of 
the grantor or testator ; and during the minority or minorities of any 
person or persons who would, for the time being, if of full age, be entitled 
to the income. In Alabama, Civil Code, 1907, § 3410, for ten years or 
during the minority of the person benefited, if in being at the creation 
of the interest. The Illinois statute, 1907, c. 1, prescribes the same 
periods as the English. See Gray Perp., 3d ed., Appendix B, {§ 686- 
726 a. 

*E.g., California, Indiana, Michigan, Minnesota, North Dakota, 
South Dakota, Wisconsin. See Gray Perp., 3d ed.. Appendix C, 
ii 728-752. See the New York statute in id. { 747, n. 
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latjon rests upon the theory that the rule against perpetuities 
is not aimed at remoteness of limitation but against restraints 
on alienation, or, as the statutes denominate it, suspension of 
the absolute power of alienation. The doctrine that the true 
purpose of the rule against perpetuities is to prevent suspension 
of the power of alienation instead of remoteness of limitation 
has the support of a number of writers.^ It was adopted by the 
New York statutes, from which it was copied by some other 
States, and thus became fixed in the jurisprudence of the country. 

There is an ambiguity in the meaning of the phrase, suspension 
of the power of alienation. It can refer either to a suspension 
caused by a restraint placed upon a present vested estate or to 
a suspension caused by the creation of a future contingent 
interest that cannot be assigned or released. This double 
meaning has undoubtedly led to some confusion in the appli- 
cation of the rule against perpetuities.' The sense in which 
'^suspension of the power of alienation'' is used by those who 
maintain that the rule against perpetuities is intended to pre- 
vent the suspension of the absolute power of alienation is that 
of a suspension caused by the creation of future contingent 
interests that cannot be assigned or released, and that is the 
meaning with which the phrase is used in the New York 
statute and those modeled upon it.' 

In this sense, then, the absolute power of alienation is sus-> 
pended by future contingent limitations when they produce a 
condition of the titie such that neither a single person nor any 
number of persons acting together can transfer a complete titie 
in fee simple. Therefore, under the rule against perpetuities 
interpreted as a prohibition on the suspension of the absolute 
power of alienation, if there is any person or persons in being who 
can alienate or release the future contingent interest, the 
limitation is not bad under the rule, although the vesting of 
the contingent interest may not occur for an indefinite period. 
It seems that the only case in which the absolute power of 

^ See Reeves Real P)x>p. §§ 957-959; Gray Perp., 3d ed., § 269. 
> See page 402, n. 1 ; Gray Perp., 3d ed., §§ 278-278 d. 
* See Reeves Real Prop., {§ 957-958, 964-965. 
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alienation could be suspended by the creation of a future con- 
tingent interest would, under modem statutes permitting 
contingent interests to be alienated or released, be when the 
limitation gave a contingent interest to a person not in being or 
who was for some other reason not ascertainable, as, to the 
woman whom A shall marry. In all other cases the person 
Gontingentiy entitied would be known and his interest could be 
alienated or released ; and if all the persons interested united in 
conveying the property a complete titie could be made.^ On 
the other hand, if the limitation is such that the absolute power 
of alienation, as thus understood, is or possibly may be sus- 
pended for more than the period of time allowed by the rule, 
the limitation is altogether void in its inception. 

Some of the States that have adopted the theory of the rule 
against perpetuities that it is intended to prevent the suspension 
of the power of alienation have changed the length of time during 
which a suspension is allowed. Instead of the common law 
period of any number of lives in being and twenty-one years as 
a gross term, only two lives in being are allowed and, under 
some conditions, a period of infancy in addition thereto. 
Statutes in this last mentioned dass of States have also fre- 
quentiy restricted the right to have income accumulated to the 
minority of the person for whose benefit the accumulation is 
made.' 

THE BX7LE IN WHTTBT V. lOTCHELL 

It was once supposed that in former times remoteness of 
limitation was to some extent prevented by a rule that forbade 
what was called " a possibQity on a possibility." By this seems 
to have been meant the limitation of a contingent remainder 
whose vesting was dependent upon the happening in succession 
of two contingent events. The favorite illustration is a limi- 

> See Reeves Real Prop. § 965; Sawyer v. Cubby, 146 N. T. 192. 
There have been some casee that interjeoted the element of remoteness 
into the New York rule, but they seem to depart from the doctrine as 
commonly accepted. See 1 Col. Law Rev. 224. 

* Reeves Real Prop. §§ 960, 973. For statutes on perpetuities in 
the United States, see Stim. Amer. Stat. L. {§ 1440-1446. 
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tation to an existing person for life, with remainder to his 
unborn son for life, with remainder to the children of that un- 
born son.^ It is now agreed that the supposed rule against a 
possibility on a possibility^ as a rule of general operation, was 
never law or anything but a fanciful notion.' 

It was, however, for a number of years both maintained and 
denied by writers of eminence ' that there was an independent 
rule against remoteness applicable to the particular case of a 
limitation to an unborn person for life with a remainder to his 
child and that this rule made the remainder to the child void. 
This question was never decided by the coiurts until 1889,^ 
when it was held in England that such a remainder is void. The 
case was that of Whitby v. Mitchell,* whence the rule there laid 
down is spoken of as the rule in Whitby v. Mitchell. The 
decision in that case did not go beyond the specific case of a 
limitation of a life estate to an unborn person with remainder to 
the child of that unborn person, and the rule in Whitby 9. 
Mitchell covers nothing more. If the court regarded its decision 
as a particular application of a more general rule, it did not 
define the latter.* By a later decision the rule in Whitby «. 
Mitchell was applied to equitable estates.' By these decisions 
the controversy whether there is such a rule seems to be settled 
in England at any rate. In that country, therefore, there are 
two independent rules against remoteness applicable to contin- 
gent remainders, the general rule against perpetuities and the 
rule in Whitby v. Mitchell.* 

^ In re Frost, 43 Ch. Div. 246, 252. 

> Gray Perp., 3d ed., §§ 125-134; In re Nash, (1910) 1 Ch. Div. 1, 
10; Challis Real Prop., 3d ed., 118, n. 

> See WiU. Real Prop., 20th ed., 401 ; Whitby v. MiteheU, 44 Ch. 
Div. 85. 90-91 ; Gray Perp., 3d ed., §§ 287-298 i, 931-W7. 

• 12 Col. Law Rev. 199. 

• 42 Ch. Div. 494, affirmed by the CoUrt of Appeal, 44 Ch. Div. 85. 

• Gray Perp., 3d ed., § 947, n. 1. 
» In re Nash, (1910) 1 Ch. Div. 1. 

• See page 403, n. 7. See Park's Settlement, (1914) 1 Ch. Div. 595, 
and ef. Gray Perp., 3d ed., § 298 hh. 
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CHARITIES AS AFFECTED BY RULE AGAINST PERPETUI- 
TIES, 410. 
CHARTER OF FEOFFMENT, 143, 144. 
CHATTEL, 19. 

See FixTUBBS 
CHATTEL REAL, 68. 
CHOSE IN ACTION. 

See Covenants fob Titlb 
CLASS, REMAINDERS TO, 178. 
COGNIZOR, COGNIZEE, 147, n. 
COLLATERAL LIMITATION, 83, n. 
COLOR OF TITLE, DEED VOID ON ITS FACE, 264, n. 
COMMON AND JOINT TENANCY, 
forms of concurrent ownership, 101. 
unities in joint tenancy, 103. 
survivorship, 104. 

preference for joint tenancy, 107, 108. 
creation of tenancy in conunon, 109. 
severance of joint tenancy, 109. 
lease for life by joint tenant, 109, n. 
severance of tenancy in common, 110. 
partition, 110. 

release as conveyance between joint tenants, 232. 
between tenants in common, 232. 
between co-parceners, 232. 
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COMMON AND JOINT TENANCY— Continued 

unity of time not necessary in joint tenancy created by use, 
292. 

liability for waste, 349. 

See CoNCusBiiNT Ownbbship 
COMMON PER CAUSE DE VICINAGE, 191, n. 
COMMON RECOVERY, 

to bar estate tail, 43. 

as a conveyance, 147. 

barred executory devise after estate tail, 319, n. 

to convey married women's realty^ 329. 

destroys condition against alienation by tenant in tail and bars 
conditional limitation after estate in tail, 400, n. 
COMMON, RIGHTS OF, 

defined and enumerated, 190. 

appendant, appurtenant, in gross, 191. 

See Profits X Pbendbb 
COMMUNITY PROPERTY. 

See CoionTNiTT Ststiu 
COMMUNITY SYSTEM, 126. 
CONCURRENT OWNERSHIP, 

nature, 99. | 

unities, 100. 

nature of different forms, 113. 

rights, powers, and duties of concurrent owners among them- 
selves, 117. 

statutory changes, 123. 
CONDEMNATION, RIGHTS BY, 226. 
CONDITION, 

precedent and subsequent, 90. 

express and implied, 91. 

annexed to gifts of personalty, 93, n. 

what constitutes breach, 153. 

license and waiver of breach, 154.^ 

doctrine of Dumpor^s Case, 154. 

against alienation by tenant in tail destroyed by recovery, 400, n. 

right of entry for breach as affected by rule against perpetuities, 
403,404. 

See Condition, Estates on 
CONDITION, ESTATES ON, 

defined, 90. 

classification of conditions, 91. 

distmguished from estates on special limitation, 91. 

when condition created, 92. 
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CONDITION, ESTATES ON— Confenuerf 

what may be impoeed as oondition, 92. 

effect of invalidity^ 95. 

to what estates conditions may be attached, 9S. 

interest created by condition, 95. 

how penalty for breach enforced, 95. 

who can have benefit of condition, 96. 

rights after breach, 96. 

estate for years on condition, termination of, 97. 

assignment of condition by 32 Hen. VIII, c. 24, 97. 

reservation of right of entry, 98. 

distinguished from conditional limitation, 300. 

See Entbt, Righto or 
CONDITIONAL PEE, 

estates in, 38. 

remainder after, 164, n. 
CONDITIONAL LIMITATION, 

use of name, 83, n., 300, n. 

defined, 300. 

distinguished from estate on condition and on special limitation, 
300. 

remainder preferred to, 301. 

as a name, is applied to shifting executory devise, 318. 

equitable waste by tenant in fee subject to, 361. 

after estate in tail barred by recovery, 400, n. 
CONFIRMATION, DEED OF, 233. 
CONTINGENT REMAINDERS. 

See Vbstbd and Contikoxnt IUiiaindeb8 
CONTINUAL CLAIM, 141, n. 
CONUSOR, CONUSEE, 147, n. 
CONVEYANCE, 

of freehold estates at common law, 142. 

when by change of seisin, 148. 

present status of common law conve3rance6, 148. 

iSee Common Rbcovbbt; Confibmation ; Deed of; Exchakqi; 
Finb; Grant; Liveht of Seisin; Release; Subbendbr 
CONVEYANCE OF REAL PROPERTY, 

writing required, 314. 

exception in case of surrender, 314. 

whether livery of seisin now a valid, 314, n« 
CO-PARCENARY, 

in general, 115. 

profits taken by one co-parcener, 118, n. 

descent of profit in gross, ld3, n. 
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CO-PARCENARY — CanHnued . 

release api»t>priate between co-parceners, 232. ; 

liability of oo-parceners for waste, 349. 

See Ck>NCUBBBNT OwNiBsaip 
COPYHOLD, 

tenancy by, 13. 

not freehold, 54, n. 
CORPORATION, 

words to convey a fee simple to, 36. 
to a corporation sole, 36, n. 

dispodtion of lands on extinction of, 158, n. 
CORPOREAL, 

things defined, 17, 19. 

realty lies in liveiy, 214. 

destructibility of some corporeal tenements, 232, n. 
COVENANT TO STAND SEISED, 

before Statute of Uses, 286. 

as a conv^ance, 297. 
COVENANTS, 

in lease for srears, 66, 70. 

source of implied, 66, n. 
of power to demise, when implied, 67, n. 
COVENANTS FOR TITLE, 

the full covenants, 381. 

form of, 382, n. 

covenant of seisin, 383. 

covenant of right to convey, 383. 

covenant against incumbrances, 384. 

covenant for further assurance, 384. | 

covenant for quiet enjo3rment, 385. 

covenant of warranty, 385. 

touch and concern the land, 386. 

are of character of running covenants, 387. 

whether run after breach, 387. 

when statute of limitations begpns to run in England, 389, n. 

covenant against incumbrances, exceptional treatment by some 
courts, 389, n. 

difficulty concerning privity when no estate passed by grant, 
389. 

result in United States when no estate passed, 390. 

when intermediate assignor may recover, 391. 

revesting of title in covenantor, 392. 
COVENANTS RUNNING WITH THE LAND, IN GENERAL, 

364. 



/ 



420 INDEX 

[Bflf cnneei an to 

COVENANTS RUNNING WITH THE LAND, IN LEASES, 
ruimmg of oovenantB in leases, 365. 
at oommon law, 365. 
under 32 Hen. VIII, c. 34, 366. 
scope of the statute, 367. 
the statute in the Umted States, 367. 
limitations of the doctrine, 367. 
what covenants run, 368. 
must touch and concern the land, 368. 
whether assigns must be named, 370. 
covenants as to thing? not in esse, 370. 
extent of assignee's lability, 371. 
extent of covenantor's liabiHty, 371. 
actions by and against assignee are local, 371, n. 

COVENANTS RUNNING WITH THE LAND, WITH FEE 

ESTATES, 
rests on common law, 371. 
usual purposes, 371. 

no technical necessity to name assigns, 372. 
either corporeal or incorporeal property, 372. 
must toudi and concern the land, 372. 
privity of estate between covenanting parties required, 372. 
what constitutes privity, 372, 373. 
at what time covenant must be made, 373. 
running of benefit, 373. 

what privity necessaiy, 374. 
running of burden, 374. 

what privity necessary, 375. 
running of party wall covenants, 376. 

COVERTURE, 121. 

See Curtbst; Husbaiid and Wm 

CROSS REMAINDERS, 
doctrine of, 176. 
implication of, 178. 

CURTESY, 

estate by, 332. 

origin of name, 332. 

requisites, 333. 

what seisin of incorporeal realty sufficient, 333, n. 

reason for requiring seisin in deed, 333, n. 

in equitable interests, 334. 

none in husband of mortgagee in fee, 334, n. 

in the United States, 336. 
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CUSTOMARY MGHTS, 



distinguiahed from prescriptive rights, 275. 

how acquired, 276. 

rights acquired, 277. 

in the United States, 278. 



DE DONIS CONDmONAUBUS, STATUTE OP, 39. 
DEDICATION, 

pasong fee, estate created, SQ, S. 

defined, 225. 

by prescription, 275, 276, n. 
DEED, 

defined, 214. 

of grant, 214. 
DEEDS, 

conveyances under Statute of Uses, 295. 

bargain and sale, 296. 

Statute of Enrolhnents, 296. 

covenant to stand seised, 297. 

lease and release, 297. 

deed invalid as intended, good otherwise, 298. 

under the Statute of Uses may operate in future, 299. 

statutory, uses dedared on, 299, n. 

common law rules of limitation in deeds under Statute of Uses, 
301. 

no tortious conveyance by deeds under Statute of Uses, 302. 

modem American, 311. 

quit claim, 312. 

no tortious conve3rance by statutory, 313. 

American statutes of frauds, 313. 

See Chabtbb op Feoitmeiit; Usis 
DEMESNE, 5. 
DEMISE, 59. 
DESCENT, 

defined, 241. 

now regulated by statute, 242. 

devise or assurance to heir, 242, n. 

of estates in fee tail, 242, n. 

canons of, 243. 
DESTRUCTIBLE CORPOREAL TENEMENTS, 232, n. 
DESTRUCTIBLE INTEREST, RULE AGAINST PERPETUI- 
TIES, 404. 
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DETERMINABLE ESTATEa 

See Special Limitation, Estates on 
DETERMINABLE LIMITATION, 83, n. 
DEVISE, 

defined, 36. 

words of inheritanoe in, not neoessaiy to pass fee, 36. 
See ExBCOTOBT Dephsbs; Wills 
DEVISEE, 

has i mmed iate freehold on death of testator, 138, n. 
DISABILITIES, 

under statutes ci limitation, 260. 

in prescription, 272. 
DISCLAIMER, 153. 
DISSEISIN, 

in general, 139. 

of incorporeal property, 212.^ 
DISSEISIN AT ELECTION, 141, 251. 
DISSEISOR, DISSEISEE. 

See Disseisin 
DISTRESS, DISTRAIN, 183. 
DIVORCE, EFFECT ON DOWER, 344. 
DOWER, 

in general, 336. 

kinds of, 336, n. 

why formerly none in equitable estates, 337, n« 

in equitable estates, 338. 

requisites, 339. 

indioate, 341. 

barred by dedication, 341. 

assignment, 342. 

in case of exchange, wife must elect, 342, n. 

quarantine, 343. 

a continuation of husband's estate, 343. 
"Dos de dote peti non debit", 344, n. 

how barred, 344, 346, n. 

statutory changes in United States, 346. 

E 

EASEMENTS, 

defined and distinguished from profits, 196. 

appurtenant, 196. 

in gross, 197. 

positive or afifirmative, and negative, 197. 

continuous and discontinuous, 198. *^ 
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EASEMENTS— CanHnued 

kiDds and particular exampleg, 108, 

extent of ric^ts, 200. 

quad, 219. 

of ueoessity , 220. 

abandonment of, 235. 

extinguiflhment by lioense, 236. 

See Rights in thb Land op Anothxb 
EJECTMENT, 68. 
EMBLEMENTS, 47, 56, 70. 
EMINENT DOMAIN, 

tennination of lease when premises taken by, 73. 

acquisition of rights by, 226. 
ENROLLMENTS, STATUTE OF, 206. 
ENTIRETIES, TENANCY BY, 

in general, 110. 

husband's control and power to convey, 122. 

effect of married women's acts on, 124. 

See CONCUBBBNT OwNiBsmp 

ENTRY, RIGHTS OF, 

in general, 150 

for breach of condition, application of rule against perpetuities, 
403, 404. 
EQUITABLE EASEMENTS, 377. 
EQUITABLE MORTGAGES, 324. 
EQUITY, 

nature and origin, 279. 

establishment of Court of Chancery and equity fifsrstem, 282. 

separate estate of wife in, 330. 

See Husband and Wini 
ESCHEAT, 

incident of tenure, 12. 

a reversionary interest, 157. 

right of, not an estate, 158. 
ESTATES, 

in general, theory, 28. 

under allodial ownership, 33. 

in incorporeal property, 182, 211. 
ESTATES BY ESTOPPEL, 392. 
ESTATES IN TAIL AFTER POSSIBILITY OF ISSUE EXTINCT, 

53. 
ESTOPPEL, 81. 

See EsTATBB bt Estoppel; Estoppel of Tenant to Dent 

Landlobd's Title 
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ESTOPPEL OP TENANT TO DENY LANDLORD'S TITLE, 81. 
ESTOVERS, 

defined, 46. 

tenant for life, 46. 

tenant at will, 56. 

tenant for years, 70. 
EVICTION, 

of tenant for years, 68, 72. 

as a breach of the covenants for quiet enJQsrment and of war- 
ranty, 386. 
EXCEPTION DISTINGUISHED FROM RESERVATION, 21*. 
EXCHANGE, 147. 
EXECUTOR, 

defined, 18. 

devise to, of power of sale at common law, 307, n. 
EXECUTORY DEVISES, 317. 
EXTINCTION OP INCORPOREAL REALTY, 232. 

P 
FEALTY, 11. 
FEE, 31. 
FEE SIMPLE ESTATES, 

character of estate, 31. 

history of rule as to words to create, 33. 

words necessary to create estate in, 34. 
exceptions, 36. 
statutory chan|^ in United States, 37. 

equitable waste by tenant subject to conditional limitation, 36L 
FEE SIMPLE QUALIFIED, 90, n. 
FEE TAIL ESTATES, 

kinds of, 40. 

words necessary to create, 42. 

tenure between donor and donee, 42. 

how barred, 43. 

in United States, 44. 

after possibility of issue extinct, 53. 

lease for years by tenant in tail, 64, n. 

descent of, 242, n. 
FENCING, EASEMENTS OF, 200, 276. 
FEOFFMENT, FEOFFOR, FEOFFEE. 

See LrvERT or Seisin 
FEUD, 6. 
FEUDAL SYSTEM, 1. 

See Tbkubb 
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FINE, 

to bar estate in fee tail, 43. 

as a conveyance, 147. 

to convey married women's realty, 329. 
FINE FOR ALIENATION, 13. 
FIXTURES, 

defined, 19. 

effect of severance from realty, 21. 

chattels attached to realty but remaining personalty, 22. 

intent in attachment and detachment, 23. 

chattels attached to land of another, 24. 

right to sever chattels that are part of realty, 25. 

trade fixtures, 25. 

loss of right to remove by taking new lease, 25, n. 
FORFEITURE, 12. 
FRANKALMOIGN TENURE, 10. 
FRAUDS, STATUTE OF, 

in the United States, 313. 
FREEHOLD, 

estates of, 53. 

estates less than, 54. 

statutes making long terms of years freehold, 57, n. 

cannot be placed in abeyance by parties, 134, 145. 
but may be by law, 145. 
FURTHER ASSURANCE, COVENANT OF, 384. 

See Covenants fob Title 

G 

GAVELKIND TENURE, 11, 13, 115. 
GLOUCESTER, STATUTE OF. 

See Waste 
GRAND SERJEANTY, TENURE BY, 10. 
GRANT, 

deed of, 214. 

incorporeal realty lies in, 214. 
GUARDIANSHIP, 

in knight service, 11. 

in socage, 12. 

H 
HEIRS, 

"Heir" as namen coUeetivum^ 36, n. 

limitation to heirs male, 41. 

devise or assurance to, 242, n. 

See Descent; Inheritance; Limitation 
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HEIRLOOMS, 19. 

HEREDITAMENTS, 

defined, 18. 
incorporeal, 238. 

HIGHWAYS, 207. 

See Public Rights 
HOMAGE, 11. 

HUSBAND AND WIFE, 
one at common law. 111. 
may be tenants in common, 111. 
cannot be made joint tenants at common law. 111. 
conveyance to husband and wife and third person, 1J.2. 
common law unity of, 327. 
marital estate of husband, 327. 
joint seisin, 328. 

husband's control of wife's realty, 328. 
at common law could not convey to each other, 328. 

nor wife to anyone, 329. 
conveyance of wife's land, 329. 
chattels personal of wife, 329. 
chattels real of wife, 329. 
wife's separate estate in equity, 330. 
married women's property acts, 331. 
See CoNCUBBENT OwNEBSHip; Curtest; Dowbr; Entirb- 

TIES, TBNANCT BT 

I 

ICE, 28. 

INCORPOREAL, 

things defined, 17. 

real property defined, 149. 

rights in the land of another, 180. 

property : tenure, estates, seisin, and disseisin, 210. 

property : creation and transfer, 213. 

realty lies in grant, 214. 

realty : transfer, 2i27. 

realty : extinction, 232. 

hereditaments, 238. 

INCUMBRANCES, COVENANT AGAINST, 384. 

See Covenants for Title 
INHERITANCE, 

words of, defined, 35. 

cannot be confined to one sex except in fee tail, 41. 



INDEX 427 

[Btferenow are to pa^M.] 

INTERESSE TERMINI, 62. 

See Ybabs, EarATSs fob 
INTESTATE, 71. 
INTRUSION, 166. 

J 
JOINT TENANCY. 

See Common and Joint Tbnanct 
JOINTURE, 

by way of use, 287. 
legal and equitable, 346. 



KNIGHT SERVICE, TENURE BY, 10. 



LANDS, TENEMENTS, AND HEREDITAMENTS, 18. 
LEASE, 

defined, 48. 

whether operatmg at common law or as bargain and sale, 297, n. 

See Yeabs, Estates vob 
LEASE AND RELEASE, 

under Statute of Uses, 2d7. 

first used, 297, n. 
LESSOR, LESSEE, 48. 

See Ybabs, Estates fob 
LICENSE, 236. 
LIFE, ESTATES FOR, 

character, 45. 

tenant's rights, 46. 

conventional and legal, 47. 

how created, 48. 

estates in tail after possibility of issue eictinct, 53. 

tenant for life without impeachment of waste, 361. 
See Estoppel of Tenant to Dent Landlobd's Title 
LIGHT, 

easement of, by prescription, 267. 

ancient lights, 267. 
LIMITATION, 

defined, 35. 

words of, in grant, 215. 
LIVERY, 

corporeal realty lies in, 214. 
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UVERY OF SEISIN, 

in general, 142. 

tortious feo&nent, 146. 

when made to tenant for yean, 165. 

required when possible, 214. 

whether now a valid conv^ance, 314, n. 
LODGINGS, 

contract for, 63. 
LORD PARAMOUNT, 8. 

M 

MANORS, 

defined and expUned, 6. 
after Quia Emptores, 9. 
in New York, 10, jl 
MARLBOROUGH, STATUTE OF. 

See Wastb 
MARLEBRIDGE, STATUTE OF. 

See Wasis 
MARRIAGE. 

See HuBBAMD and Wnv 
MARMAGE, RESTRAINT ON, 

validity of, by special limitation, 86, n., 04, n» 
by condition, 03, 04, n. 
MARRIED WOMEN. 

See Husband and Wifb 
MARRIED WOMEN'S PROPERTY ACTS, 
effect on tenancy by entireties, 125. 
in general, 331. 
MERGER, 

to destroy contingent remainder, 175. 

exception, 175, 308. 
extinguishing incorporeal realty, 233. \ 
limitations on doctrine of merger, i&i. 
MESNE LORD, 5, 
MODIFIED ESTATE, 83, n. 
MONTH TO MONTH, ESTATES FROM. 

See Ybab to Tbab, Esvatbb mtm 
MORTGAGES, 
history, 310. 

equity of redemption, 321, 324. 
foreclosure, 321. 

modem conveyance theory of, 321. 
how made, 321. 
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MORTGAGES — ConHntied 
defeasance cUmae, 822. 
lien theory, 323. 

foreclosure under Ikn theory, 323. 
combination theory, 328. 
equitable mortgages, 324. 

husband of mortgagee does not have curtesy, 334, n. 
purchase money, 334, n. 
equitable waste by mortgagor or mortgagee, 363. 

N 
NATURAL RIGHTS, 

defined and diHtingiiished faom rents, profits, and easements, 201. 
support, 201. 
in water, 203. 

nuisances, 205. " 

creation, 213. 
extinguishment, 237. 
NECESSITY, 

easements of, 220. 
ways of, 220. 

extinguished by cessation of aec o sB ity , 237. 
NUISANCES, 205. 

See Naturaii RicnrrB 



OCCUPANCY, \ 

general, 50. 

special, 51. 

statutory changBSy 52. 
OWNERSHIP. 

See EaiAns 

P 
PARCENERS. 

See CO-PABCBNABT 

PARTICULAR ESTATE, 159. 
PARTITION, 

of tenancy in conmion and joint tenancy, 110. 

of co-parcenary, 117. 

contribution for repairs and improvement8» 120. 
PARTY WALLS, 

running of pwty wall covenants, 37& 
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PERPETUITIES. 

See Rule Against Pbrfbtuiuxs 
PERSONAL REPRESENTATIVE, 18. 
POSSESSION. 

See Advbbsb Pobsbssion 
POSSIBHJTY OF ISSUE EXTINCT, ESTATES IN TAIL AFTER, 

defined, 53. 

equitable waste by tenaat, 361. 
POSSIBILITY OF REVERTER, 

defined, 88. 

a reversionary interest, 157. 

origiDal meaning, 157. 

logical effect of Quia Emptores, 158. 

not an estate, 158. 
POSSIBILITY ON A POSSIBILITY. 

Sfie Rule in Whttbt v. Mitchell 
POWERS, 

of appointment, 307. 

of sale, devise to executors at common law, 307, n. 

of attorney, 307, n. 

donor, donee, appointor, appointee, 308. 

powers of appointment, classification, 308, n. 
how created, 309. 
consideration, 309. 
nature, 309. 
estate of appointee, 309. 

statutory schemes of powers, 310. 

rule against perpetuities, 408. 
PRESCRIPTION, 

original and broad meaning, 263. 

specific meaning in Anglo-American law, 263. 

application to land, 263, n. 

English Prescription Act and some American statutes, 264. 

historical development, 264. 

lost grant theory, 265. 

theory of analogy to statute of limitations, 265. 

present American law, 266. 

user must be adverse, 266. 

easements of light and support, 267. 

against reversioner, 268. 
tenant for years, 268, n. 

when period begins, 269. 

user must be notorious, 260. 

aoquifiscenoe, 269. 
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PRESORIPnON — CanUnved 
interruptioiiy 270. 
user must be contmuoua, 271. 
sacoessive users, when tacking allowed, 271. 
conclusiveness oif presumption of grant, 272. 
disabilities, 272. 
extent of right acquired, 273. 
increase of burden of user, 274. 
dedication by prescription, 275, 276, n. 
easements of fencing by prescription, 275. 

PMMER SEISIN, 11. 

PRIVITY OF ESTATE, 

between lessor and lessee, 71. 

required in case of release, 231. 

how far required in tacking adverse possessions, 258. 

PROFITS A PRENDRE, 

defined, 189. 

rights of common, 190. 

grant of exclusive, effect, 190, n. 

appendant, appurtenant, and in gross, 191. 

dominant and servient, 192. 

when appurtenant, 192. 

severance from dominant tenement, 193. 

apportionment, 193. 

descent of profit in gross to co-parceners, 193, n. 

extinguishment, 194. 

not created by implication, 224. 

See Rights in thb Land of Anotheb 
PROPERTY, 

different meanings of the word, 17. 

corporeal and incorporeal, 17. 

real and personal, 17. 

PUBLIC RIGHTS, 
defined, 207. 
highways, 207. 
waters, 209. 
creation, 225. 

PUR AUTRE VIE, ESTATES, 
defined, 49. 
cestui que vie, 49. 
general occupant, 50. 
special occupant, 51. 

who can be, 51, n., 52, n. 
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PUR AUTRE VIE, ESTATES — CowKmurf 

in the United States, 52. 

in incorporeal realty, extinguishment^ 23& 
PURCHASE, WORDS OF, 9L 

Q 
QUALIFIED ESTATE, 83, n. 

QUALIFIED FEE SIMPLE, 90, n. 

QUARANTINE, WIDOW'S RIGHT OF, 343. 

QUARTER TO QUARTER, ESTATES FROM. 

See Ybab t o Yb ah, Esxatbb fbom 

QUIA EMPTORES, STATUTE OF, 

effect, 7. 

estates in fee tail, 42. 

estates for life, 45. 

estates for years, 59. 
QUIET ENJOYMENT, COVENANT FOR, 385. 

See CovBNAMTS FOB Tttlb 
Qurr CLAIM DEED, 312. 



REAL PROPERTY DEFINED, 18. 
RECORDDfG ACTS, 325. 
RECOVEROR, REOOVEREE, 147, n. 
RELEASE, 231. 
RELIEF, 11. 
REMAINDERS. 

See Revbbsions and Remaihovba; Yvbtod anb Cowi ib k mnt 

Rbhaindbbs 
REMOTENESS. 

iSee RXTIiB AGAINST PBRFBTUmaS; RULBZNWHITBTtr. BflTCHBLL 

RENT, 

defined, 59, 182, 185. 
In general, 182. 
attornment, 229. 

See Rights in thb Land op ANOTHiai 
RESERVATION, 
of rent, 182, 183. 

creation of rights in the land of another by express imava lkni 
and exception distinguished, 216. 

See Rent 
RESTRAINTS ON ALIENATION, 
in general, 399. 
rule against perpetuities regarded as aimed aviast^ 412. 
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BESTMCTIVE OOVENANTS IN EQUITY. 

See Equitablb S^sbicbnis 
REVERSIONARY INTERESTS, 

theoiy, 156. ^ 

transfer, 227. 

attommenty 229. 

See P088IBILITT OP Revxbtkb; Ebchbat; RsvneiOHS and 

REIiADiDSBft 

REVERSIONS AND REMAINDERS, 

nature of revendon, 159. 

seisin when reverraon cieatedi 160. 

reversion after term of years, 160. 

out of what estates, 160. 

theory of remainder, 161. 

any number of remainders allowed, 162. 
but none after fee simple, 162. 

remainder after term of years, 163. 

term of years as remainder, 163. 

derived out of particular estate, reversion, or remainder, 163. 

remainder after determinable estate less than fee simple, 164. 

remainder after estate less than fee simple on oondition, 164. 

remainder after common law conditional fee, 164, n. 

how remainder limited, 165. 

livery to particular tenant, 165. 

tenure of reversions and remainders, 166. 

intrusion, 166. 

remainder only future estate at comiDon law, 179. 

transfer, 228. 

attornment, 229. 

remainder by way of use, 300. 

remainder preferred to conditional limitation, 301. 
See Vbstkd and CoNnNOBNT Remaindbbb 
REVERTER. 

See ToeexBiuTT of Revebtbb 
RIGHT TO CONVEY, CX)VBNANT OF, 383. 

See CovBNANTB for Titlb 
RIGHTS IN THE LAND OP ANOTHER, 

defined, 180. 

estates in, 182. 

distinguished from their products, 182« 

creation, 213. 

fee simple in, creation de no9p, 214, 215. 

how created, 214. 

by express grant, 215« 
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RIGHTS IN THE LAND OF ANOTHER— CofKinued 

how created, by express reservation and exoeption, 216. 
by reference to previous use, 218. 
by implie(^ grant and reservation, 219. 
creation of public, 225. 

transfer, 227. 

attornment, 229. 

See Easements; Incobporeal; Natttraij Rights; Pboftts 
A Pbendbe; Pubuc Rights; Rent; Servitudes 
RIGHTS OF ENTRY. 

See Entbt, Rights of 
RULE AGAINST PERPETUITIES, 

policy, 401. 

name of the rule, 402. 

stated, 403. 

to what interests applicable, 403. 

lives in being, 405. 

period of gestation, 406. 

term of twenty-one years, 406. 

requirement as to contingency, 406. 

separable limitations, 407. 

powers of appointment, 408. 

effect of violating, 409. 

accumulation, 409. 

charities, 410. 

statutory modification, 411. 

regarded as aimed against suspension of power of alienation, 412. 
RULE IN SHELLEY'S CASE, 

stated, 395. 

common form of, 396. 

the rule discussed, 396. 

origin of, 398, n. 
RULE IN WHITBY V. MITCHELL, 

rule against a possibility on a possibility, 413. 

rule established by Whitby v. Mitchell, 414. 

S 
SCINTILLA JURIS, 292. 
SEISIN, 

importance of, in old law, 133. 

derivation of word, 133. 

development of idea of seisin, 134. 

must be in someone, 134. 

defined, 136. 
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SEISIN — Cantintied 

seism as possesBiony 137. 

seisin in deed, 137. 

seisin in law, 137. 

only one seisin at a time, 138. 

present status of doctrine, 148. 

of incorporeal property, 211. 
SEISIN, COVENANT OF, 383. 

See Covenants fob Titlb 

SEPARATE ESTATE IN EQUITY, OF MARRIED WOMEN, 330. 

See HXTBBAND AND WiFE 

SERVITUDES, 209. 

SEVERALTY, OWNERSHIP IN, 99. 

SHELLEY'S CASE. 

See Rule in Shellbt'b Case 
SOCAGE, 

guardianship in, 12. 

free and common, 14. 
SOCAGE TENURE, 10. 
SPECIAL LIMITATION, ESTATES ON, 

defined, 83. 

sometimes called base fee, 84. 

expressions creating, 85. 

nature of estate, 85. 

incidents, 87. 

termination, effect, 87. 

before Quia Emptoies, 87. 

logical effect of Quia Emptores, 88. 
this effect ignored, 89. 

estate of corporation under dedication passing fee, 89, n. 

distinguished from estates on condition, 91. 

distinguished from conditional limitation, 300. 
SPECLO. LIMITATION, USE OF NAME, 300, n. 
SPENDTHRIFT TRUSTS, 400. 
STATUTE OF USES. 

See Uses 

STATUTES OF LIMITATION. 

See Adyebse Possession 
SUBINFEUDATION, 6. 
SUBLEASE, 

by tenant in tail, 64, n. 

by tenant for life, 64. 

by tenant for years, 65. 

by tenant at will, 66. 
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SUBSTITUTION, ALIENATION BY, 7. 
SUFFERANCE, ESTATES AT, 

nature, 79. 

notice to tenninate, statates, 80. 
See Ebtopfibl of Tenant to Dbnt Landix)Bd's Tnxji 
SUPPORT, 

easements of, 199. 

natural right of, 201. 

easement of, by prescription, 267« 
SURRENDER, 

defined, 147. 

operation, 239. 

Statute of Frauds, 239. 

by operation of law, 240. 
SURVIVORSHIP IN JOINT TENANCY, 104, 109. 

T 
TENANCY IN COMMON. 

See Common and Joint Txsnanct 
TENANT, 6. 
TENANT IN CAPITE, 

defined, 5. 

power, after Quia Emptores, to create new tenure, 8, a. 
TENANT PARAVAIL, 6. 
TENEMENT, 6, 18. 
TENURE, 

theory, 2« 

services in respect of tenure, 4. 

defined, 4. 

creation of, after Quia Emptores, 9. 

tendency of mesne tenures to disappear, 9. 

incidents of, 11. . 

free tenures, 13, 

military tenures abolished, 14. 

in United States, 15. 

''allodial tenure", 15, n. 

of ]ncoixx>real property, 210. 
TERM OF YEARS, 59. 
TERMOR, 59. 
TESTATOR, 36. 
TRUSTS, 

of real property, 302. 

cestui que trust, trustee, 303. 

;< trust" compared with ''use", 303. 
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TRUSTS — Cantintied 

estate of oestui, 303. 

tranefer by trustee, 304. 

classification of trust estates, dOi. 

classification of trusts, 304. 

resulting^ 305. 

coDstnictive, 305. 

declaration of, without conveyance, 305. 

formalities in raising, 306. 

statutory schemes of trusts, 307. 

TULK V. MOXHAY, DOCTRINE OF. 

See Equitablb Easkmbhto 

V 
USES, 

history, 279. 

cestui que use, 281. 

feoffee to use, 281. 

derivation of word, 281, n. 

establishment of Court of Chancery, 282. 

nature of use, 283. 

position of cestui que use, 283. 

on what seisin raised, 283, n. 

none in personalty, 283, n. 

raised on transmutation of possession, 283, 284. 

raised by implication, 284 

resulting, 285. 

raised without transmutation of possession, 285* 

bargain and sale, 285. 

bargainor, bargainee, 285. 

resulting, are in fee shnpJe, 285, a* 

covenant to stand seised, 286, 

transfer of, 286. 

advantages of, 286. 

jointure, 287. 

to arise in future, 287. 

springiDg and shtfting, 288. 

statutory regulation of, 288. 

Statute of Uses, 288, 289. 

effect of statute, 290, 295, 299. 

declared by will, whether executed, 290, n., 309, n. 

effect of execution of, on position of cestui, 291. 

when springing, shifting, and contingent uses executed, 291. 

juns, 292. 
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TJSEa— 'Continued 

not executed, 2d3, 302. 

when resulting use to grantor gives original estate, 293, n. 

use on a use, 294. 

why not executed, 294, n. 
conveyances under the statute, 295. 
conveyances by, of property not transferable at common law, 

295, n. 
declared on statutory deed, 299, n. 
conditional limitation, 300. 
use on a use, when first recognized, 302, n. 
failure of attempt to destroy, 303. 
the Statute of Uses in the United States, 311. 

See Deeds 
USES, STATUTE OP. 

See Uses 



VESTED AND CONTINGENT REMAINDERS, 
vested remainder, 166. 
meanings of vested, 167, n. 
contingent remainder, 168. 

when must vest, 168. 
four classes of contingent remainders, 169. 
vested and contingent remainders distinguished, 170. 
impossible and illegal contingencies, 171. 
condition subsequent, 171. 
preference of law for vested remainder, 171. 
test whether condition is precedent, 171. 
vested remainder may follow contingent, 172. 
remainder must await regular determination of precedent estate, 

173. 
what particular estate required, 173, 174. 

right of entry, 174. 

right of action, 174, 175. 
destruction of contingent reminder, 175. 
location of fee pending vesting of contingent remainder in fee 

simple, 176. 
cross remainders, 176. 
remainders to a class, 178.^ 
exception to destruction of contingent remainder by merger, 234, 

398. 
rule against perpetuities applicable to contingent remainders, 403. 
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VESTED, MEANINGS, 167, n. 
VILLEINS, 13. 

W 

WARDSHIP AND MARRIAGE, 11. 
WARRANTY, COVENANT OF, 386. 

See COYBNANTB FOB TiTLB 

WARRANTY, FEUDAL, 381. 
WASTE, 

defined, 348. 

at law, 348. 

history, 349. 

concurrent owners, 349. 

Statute of Marlebridge or Marlborough, 350. 

Statute of Gloucester, 350. 

action on the Statute of Gloucester, 351. 

action on the case in the oature of waste, 351. 

legal remedies for, in the United States, 352. 

what acts are legal waste, 352. 

in the United States, 354. 

voluntary, 355. 

permissive, 355. 

damage by strangers, 356. 

accidental damage, 356. 

in equity, 357. 

equitable waste, 358. 

alteration and erection of buildings, 358. 

equitable remedy of remote remainderman, 358, n. 

changes in premises, 360. 

abuse of legal power, 361. 

tenant for life without impeachment of waste, 361. 

tenant in tail after possibility of issue extinct, 361. 

tenant in fee simple, subject to conditional limitation, 361. 

by mortgagor or mortgagee, 362. 

proceeds of, 363. 
WATER, 

ownership of, 28. 

ri(^t to draw, an easement, 189, 200. 

rights in, in arid regions, 205, n. 

pidblic rights in, 209. 
WAYS, 

,of necessity, 220. 

extinguished by cessation of necessity, 237. 
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WEEK TO WEEK, ESTATES FROM. 

See Ybab to Ysab, Estatib fbok 
WHITBY V. MITCHELL, RULE IN. 

See Rule in Whitbt v. Mitchbll 
WIDOW. 

See Cubtibt; Down; Husband and Warn 
WIPE. 

See Cubtsbt; Down; Hubband and Won 

WILL, ESTATES AT, 

defined, 54. 

how created, 54. 

nature of, 55. 

not aadgnable, 55. 

rights and liabifitieB of tenant, 56. 

tennination, 56. 

tenant not liable for negligent injury of piranuses, 355, n. 
Bee EsTOPPBL of Tnnant to Dint Landlobd's Tnui 
WILLS, 

history and law, 314. 

Statute of ITills, 315. 

Statute of Frauds, 315. 

Wills Act, 316. 

nature of, 316. 

rules of construction and limitation, 316. 
WOMEN. 

See CuBnar; Dowbb; Husband and Won 

Y 
YEARS, ESTATES FOR, 
defined, 57. 
nature of, 57, 59. 
tenure of, 58. 
are less than freehold, 59. 
demise, 59. 

when must be in writing, 59. 
form of lease, 61. 
lease to begin in the future, 61. 
lessee's interest before entry, 62. 
interesse termini, 62. 
lessee's possession and control, 62. 
lodg^ngi, contract for, 63. 
lease uid agreement to lease, 64. 
who can lease for yeam, 64. 
lease for yean by tenant in tail, 04, m. 
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YEARS, ESTATES FOR— Continued 

Mwigninent of, 65. 

covenants in leaae, 66. 

tenant can maintain ejectment for poflseeBion, 67. 

eviction of tenant, 68. 

when leesor liable for unfit condition of premiaee, 69. 

tenant's rights of user, 69. 

estovers, 70. 

emblements, 70. 

tennination, 72. 

tenant holding over, 76. 
See EsTOPFBL of Tbnant to Dbnt LANDiiOBD's Trrui 
YEAR TO YEAR, ESTATES FROM, 

ori^ of, 73. 

nature of, 74. 

are fees than freehdd, 75. 

how created, 75. 

incidents, 77. 

notice to tenninate, 77. 

option when tenant for years holds over, 80. 
See EsTOPPBL or Tbnant to Dbnt Landix>bd's TrrtM 
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